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FINALITY OF CLAYTON ACT ORDERS 


WEDNESDAY, MAY 27, 1959 


House or Representatives, ANTITRUST SUBCOMMITTEE 
OF THE COMMITTEE ON THE «J UDICIARY, 
Washington, DAC. 

The subcommittee met, pursuant to call, at 10 a.m. in room 346, Old 
House Office Building, Hon. Emanuel Celler, presiding. 

Present: Representatives Celler (chairman), Rogers, Holtzman, 
Donohue, Toll, and MeCulloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Richard C. Peet, associate counsel. 

The Cuarrman. The committee will come to order. 

The Chair will read a brief statement concerning these bills before 
us. 

Today the Antitrust Subcommittee begins hearings on four bills 
which are designed to make more effective enforcement orders issued 
by the Federal Trade Commission and other Federal agencies under 
provisions of the Clayton and Robinson-Patman Acts dealing with 
predatory pricing practices, mergers, tie-in arrangements, and inter- 
locking directorates. These bills are: S. 726, introduced by Senators 
Sparkm: un of Alabama, Long of Louisiana, Bible of Nevada, Prox- 
mire of Wisconsin, Kefauver of Tennessee, and O’Mahoney of Wyo- 
ming; H.R. 432, introduced by Mr. Roosevelt of California; H.R. 
2977, introduced by myself; and H.R. 6049, introduced by Mr. Hud- 
dleston of Alabama. S. 726 was approved by the Senate without 
dissent on March 18, 1959. A similar bill was passed by the Senate 
in 1958 without. dissent. 

The principal purpose of these bills is to make final, unless appealed 
to the courts, Federal Trade Commission orders issued under section 
11 of the Clayton Act in the same manner as orders issued by the 
Federal Trade Commission under section 5 of the Federal Trade Com- 
mission Act. Thus, a Clayton Act order issued by the FTC would be 
placed on the same footing precedurally as a Federal Trade Com- 
mission Act order and would become final and conclusive 60 days af- 
ter its issuance unless the respondent sought review by a U.S. court of 
appeals. 

The bills also incorporate the penalty provisions of the Federal 
Trade Commission Act by providing for a civil penalty of not more 
than $5,000 for each violation of a Commission or Board order. Each 
violation would be considered a separate offense, except that in the 
case of a violation through continuing failure or neglect to obey a 
final order each day of continuance thereof would be deemed a sepa- 
rate offense. Penalty suits would be filed by the Attorney General 
upon the certification of the facts by the appropriate commission or 
board. 

1 
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Unlike the situation under the Federal Trade Commission Act, 
under present law, a Clayton Act cease-and-desist order issued by the 
FTC, upon a finding of violation, does not become final and enforcible 
even after passage ‘of a specified period of time during which court 
review might be “sought. Since the order does not carry with it the 
force of law upon which legal sanctions can be imposed in the event 
of violation, it has no practical effect. In these circumstances, in or- 
der to compel obedience to the cease-and-desist order, it is necessary 
for the Federa] Trade Commission to prove in an additional proceed- 
ing, which is subject to review by the court of appeals, that the 
respondents have violated the order. If the finding of violation is 
sustained, the court issues a decree of enforcement commanding obe- 
dience to the Commission’s order. Even then, however, a court en- 
forcement of the order does not commence forthwith, rather a con- 
tempt proceeding must be instituted for violation of the court decree. 
This requires still a third hearing before the Commission and review 
thereof by the court of appeals. “In short, there must be a first viola- 
tion of the act before a cease-and-desist order may be issued, There 
must then be a second violation before the order can be made legally 
binding. After that a penalty can be imposed only as to a third and 
subsequent violation. As a consequence, a defendant must be found 
to have violated the Clayton Act three times before effective sanctions 
can be applied. To put it another way, under the present provisions 
of the Clayton Act a person can engage in the same illegal practices 
three times before he need fear legal penalties as a result of Federal 
Trade Commission action. 

As a result of the cumbersome procedures which must be followed, 
together with the lack of teeth in the procedures, it has been stated 
that compliance action is seriously impaired. It has also been stated 
that because of these procedural defects, in present law, proceedings 
are time consuming and extremely uneconomic. 

It will be observed that the President has repeatedly recommended 
passage of legislation such as that before the subcommittee, as has the 
President’s Cabinet Committee on Small Business. 

There will be inserted here the various bills that have been an- 
nounced in the fore part of the statement. 

(The bills follow :) 


[H.R. 432, 86th Cong., 1st sess.] 


A BILL To amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the first and second paragraphs of 
section 11 of the Act entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes”, approved October 15, 
1914 (38 Stat. 735, as amended; 15 U.S.C. 21) are hereby redesignated as sub- 
sections (a) and (b) of such section, respectively. 

(b) The third, fourth, fifth, sixth, and seventh paragraphs of such section are 
amended to read as follows: 

“(¢e) Any person required by such order of the commission or board to cease 
and desist from any such violation may obtain a review of such order in the 
court of appeals of the United States for any circuit within which such viola- 
tion occurred or within which such person resides or carries on business, by 
filing in the court, within sixty days after the date of the service of such order, 
a written petition praying that the order of the commission or board be set 
aside. A copy of such petition shall be forthwith served upon the commission 
or board, and thereupon the commission or board shall certify and file in the 
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court a transcript of the entire records in the proceeding, including all evidence 
taken and the report and order of the commission or board. Upon sueh filing of 
the petition and transcript the court shall have jurisdiction of the proceeding 
and of the question determined therein, and shall have power to make and enter 
upon the pleadings, evidence, and proceedings set forth in such transcript a 
decree affirming, modifying, or setting aside the order of the commission or 
board, and enforcing the same to the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdiction or are necessary in its judg- 
ment to prevent injury to the publie or to competitors pendente lite. The filings 
of the commission or board as to the facts, if supported by evidence, shall be 
conclusive. To the extent that the order of the commission or board is affirmed, 
the court shall issue its own order commanding obedience to the terms of such 
order of the commission or board. If either party shall apply to the court for 
leave to aduce additional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that there were seasonable 
grounds for the failure to adduce such evidence in the proceeding before the 
commission or board, the court may order such additional evidence to be taken 
before the commission or board, and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The commission or board may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken, and shall file such modi- 
fied or new findings, which, if supported by evidence, shall be conclusive, and 
its recommendation, if any, for the modification or setting aside of its original 
order, with the return of such additional evidence. The judgment and decree of 
the court shall be final, except that the same shall be subject to review by the 
Supreme Court upon certiorari, as provided in section 1254 of title 28 of the 
United States Code. 

“(d) The jurisdiction of the court of appeals to affirm, enforee, modify, or 
set aside orders of the commission or board shall be exclusive. 

“(e) Such proceedings in the court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of 
the commission or board or judgment of the court to enforce the same shall in 
anywise relieve or absolve any person from any liability under the antitrust 
laws. 

“(f) Complaints, orders, and other processes of the commission or board under 
this section may be served by anyone duly authorized by the commission or 
board, either (1) by delivering a copy thereof to the person to be served, or 
to a member of the partnership to be served, or to the president, secretary, 
or other executive officer or a director of the corporation to be served; or (2) 
by leaving a copy thereof at the residence of the principal office or place of 
business of such person; or (3) by registering and mailing a copy thereof ad- 
dressed to such person at his or its residence or principal office or place of busi- 
ness. The verified return by the person so serving said complaint, order, or other 
process setting forth the manner of said service shall be proof of the same, and 
the return post office receipt for said complaint, order, or other process reg- 
istered and mailed as aforesaid shall be proof of the service of the same. 

“(g) Any order issued under subsection (b) shal become final— 

“(1) upon the expiration of the time allowed for filing a petition for re 
view, if no such petition has been duly filed within such time; or 

“(2) upon the expiration of the time allowed for filing a petition for cer- 
tiorari, if the order of the commissien or board has been affirmed, or the 
petition for review has been dismissed by the court of appeals, and no peti- 
tion for certiorari has been duly filed ; or 

“(3) upon the denial of a petition for certiorari, if the order of the com- 
mission or board has been affirmed or the petition for review has been dis- 
missed by the court of appeals; or 

“(4) upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
commission or board be affirmed or the petition for review be dismissed. 

“(h) If the Supreme Court directs that the order of the commission or board 
be modified or set aside, the order of the commission or board rendered in accord- 
ance with the mandate of the Supreme Court shall become final upon the expira- 
tion of thirty days from the time it was rendered, unless within such thirty days 
either party has instituted proceedings to have such order corrected to accord 
with the mandate, in which event the order of the commission or board shall 
become final when so corrected. 
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“(i) If the order of the commission or board is modified or set aside by the 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court has been affirmed by 
the Supreme Court, then the order of the commission or board rendered in ac- 
eordance with the mandate of the court of appeals shall become final on the 
expiration of thirty days from the time such order of the commission or board 
was rendered, unless within such thirty days either party has instituted pro- 
ceedings to have such order corrected so that it will accord with the mandate, in 
which event the order of the commission or board shall become final when so 
corrected. 

“(j) If the Supreme Court orders a rehearing; or if the case is remanded by 
the court of appeals to the commission or board for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari has expired, and no such petition 
has been duly filed, or (2) the petition for certiorari has been denied, or (3) the 
decision of the court has been affirmed by the Supreme Court, then the order of 
the commission or board rendered upon such rehearing shall become final in the 
same manner as though no prior order of the commission or board had been 
rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

“(1) Any person who violates any order issued by the commission or board 
under subsection (b) after such order has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate vio- 
lation of any such order shall be a separate offense, except that in the case of a 
violation through continuing failure or neglect to obey a final order of the com- 
mission or board each day of continuance of such failure or neglect shall be 
deemed a separate offense.” 

Sec. 2. The amendments made by section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third 
or fourth paragraph of section 11 of the Act entitled “An Act to supplement ex- 
isting laws against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914 (38 Stat. 735, as amended; 15 U.S.C. 21). Each such 
proceeding shall be governed by the provisions of such section as they existed 
on the day preceding the date of enactment of this Act. 





(H.R. 2977, 86th Cong., 1st sess.] 


A BILL To amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) the first and second para- 
graphs of section 11 of the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes”, approved 
October 15, 1914 (38 Stat. 735, as amended: 15 U.S.C. 21) are hereby redesig- 
nated as subsections (a) and (b) of such section, respectively. 

(b) The third, fourth, fifth, sixth, and seventh paragraphs of such section 
are amended to read as follows: 

“(e) Any person required by such order of the commission or board to cease 
and desist from any such violation may obtain a review of such order in the 
court of appeals of the United States for any circuit within which such viola- 
tion occurred or within which such person resides or carries on business, by 
filing in the court, within sixty days after the date of the service of such order, 
a written petition praying that the order of the commission or board be set 
aside. A copy of such petition shall be forthwith served upon the commission 
or board, and thereupon the commission or board shall certify and file in the 
court a transcript of the entire records in the proceeding, including all evidence 
taken and the report and order of the commission of board. Upon such filing 
of the petition and transcript the court shall have jurisdiction of the proceeding 
and of the question determined therein, and shall have power to make and enter 
upon the pleadings, evidence, and proceedings set forth in such transcript a 
decree affirming, modifying, or setting aside the order of the commission or 
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board, and enforcing the same to the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdiction or are necessary in its 
judgment to prevent injury to the public or to competitors pendente lite. The 
findings of the commission or board as to the facts, if supported by evidence, 
shall be conclusive. To the extent that the order of the commission or board is 
affirmed, the court shall issue its own order commanding obedience to the terms 
of such order of the commission or board. If either party shall apply to the 
court for leave to adduce additional evidence, and shall show to the satisfac- 
tion of the court that such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence in the proceeding 
before the commission or board, the court may order such additional evidence to 
be taken before the commission or board, and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to the court may seem 
proper. The commission or board may modify its findings as to the facts, or 
make new findings, by reason of the additional evidence so taken, and shall 
file such modified or new findings, which, if supported by evidence, shall be 
conclusive, and its recommendation, if any, for the modification or setting aside 
of its original order, with the return of such additional evidence. The judg- 
ment and decree of the court shall be final, except that the same shall be sub- 
ject to review by the Supreme Court upon certiorari, as provided in section 125 

of title 28 of the United States Code. 

“(d) The jurisdiction of the court of appeals to affirm, enforce, modify, or 
set aside orders of the commission or board shall be exclusive. 

“(e) Such proceedings in the court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order 
of the commission or board or judgment of the court to enforce the same shall 
in anywise relieve or absolve any person from any liability under the antitrust 
laws 

“é¢f) Complaints, orders, and other processes of the commission or board 
under this section may be served by anyone duly authorized by the commission 
or board, either (1) by delivering a copy thereof to the person to be served, or 
to a member of the partnership to be served, or to the president, secretary, or 
other executive officer or a director of the corporation to be served; or (2) by 
leaving a copy thereof at the residence or the principal office or place of busi- 
ness of such person; or (3) by registering and mailing a copy thereof addressed 
to such person at his or its residence or principal office or place of business. The 
verified return by the person so serving said complaint, order, or other process 
setting forth the manner of said service shall be proof of the same, and the re- 
turn post office receipt for said complaint, order, or other process registered 
and mailed as aforesaid shall be proof of the service of the same. 

“(g) Any order issued under subsection (b) shall become final 

“(1) upon the expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within such time; or 

“(2) upon the expiration of the time allowed for filing a petition for cer- 
tiorari, if the order of the commission or board has been affirmed, or the 
petition for review has been dismissed by the court of appeals, and no peti- 
tion for certiorari has been duly filed ; or 

“(3) upon the denial of a petition for certiorari, if the order of the com- 
mission or board has been affirmed or the petition for review has been dis- 
missed by the court of appeals; or 

“(4) upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
commission or board be affirmed or the petition for review be dismissed. 

“(h) If the Supreme Court directs that the order of the commission or board 
be modified or set aside, the order of the commission or board rendered in 
accordance with the mandate of the Supreme Court shall become final upon the 
expiration of thirty days from the time it was rendered, unless within such 
thirty days either party has instituted proceedings to have such order corrected 
to accord with the mandate, in which event the order of the commission or board 
shall become final when so corrected. 

“(i) If the order of the commission or board is modified or set aside by the 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court has been affirmed by 
the Supreme Court, then the order of the commission or board rendered in 
accordance with the mandate of the court of appeals shall become final on the 
expiration of thirty days from the time such order of the commission or board 
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was rendered, unless within such thirty days either party has instituted pro- 
ceedings to have such order corrected so that it will accord with the mandate, 
in which event the order of the commission or board shall become final when so 
corrected. 

“(j) If the Supreme Court orders a rehearing; or if the case is remanded by 
the court of appeals to the commission or board for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari has expired, and no such petition 
has been duly filed, or (2) the petition for certiorari has been denied, or (3) 
the decision of the court has been affirmed by the Supreme Court, then the 
order of the commission or board rendered upon such rehearing shall become 
final in the same manner as though no prior order of the commission or board 
had been rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

“(1) Any person who violates any order issued by the commission or board 
under subsection (b) after such order has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate 
violation of any such order shall be a seperate offense, except that in the case 
of a violation through continuing failure or neglect to obey a final order of the com- 
mission or board each day of continuance of such failure or neglect shall be 
deemed a separate offense.” 

Sec. 2. The amendments made by section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third or 
fourth paragraph of section 11 of the Act entitled “An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914 (38 Stat. 735, as amended; 15 U.S.C. 21). Each such 
proceeding shall be governed by the provisions of such section as they existed 
on the day preceding the date of enactment of this Act. 





[H.R. 6049, 86th Cong., 1st sess. ] 


A BILL To amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the first and second paragraphs of 
section 11 of the Act entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes”, approved October 15, 
1914 (38 Stat. 735, as amended; 15 U.S.C. 21) are hereby redesignated as sub- 
sections (2) and (b) of such section, respectively. 

(b) The third, fourth, fifth, sixth, and seventh paragraphs of such section are 
amended to read as follows: 

“(c) Any person required by such order of the commission or board to cease 
and desist from any such violation may obtain a review of such order in the 
court of appeals of the United States for any circuit within which such violation 
occurred or within which such person resides or carries on business, by filing in 
the court, within sixty days after the date of the service of such order, a written 
petition praying that the order of the commission or board be set aside. A copy 
of such petition shall be forthwith served upon the commission or board, and 
thereupon the commission or board shall certify and file in the court a transcript 
of the entire record in the proceeding, including all evidence taken and the 
report and order of the commission or board. Upon such filing of the petition 
and transcript the court shall have jurisdiction of the proceeding and of the 
question determined therein, and shall have power to make and enter upon the 
pleadings, evidence, and proceedings set forth in such transcript a decree affirm- 
ing, modifying, or setting aside the order of the commission or board, and en- 
forcing the same to the extent that such order is affirmed, and to issue such 
writs as are ancillary to its jurisdiction or are necessary in its judgment to 
prevent injury to the public or to competitors pendente lite. The findings of the 
commission or board as to the facts, if supported by evidence, shall be con- 
clusive. To the extent that the order of the commission or board is affirmed, 
the court shall issue its own order commanding obedience to the terms of such 
order of the commission or board. If either party shall apply to the court for 
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leave to adduce additional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the proceeding before the 
commission or board, the court may order such additional evidence to be taken 
before the commission or board, and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the court may seem proper. 
The commission or board may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken, and shall file such modi- 
fied or new findings, which, if supported by evidence, shall be conclusive, and 
its recommendation, if any, for the modification or setting aside of its original 
order, with the return of such additional evidence. The judgment and decree of 
the court shall be final, except that the same shall be subject to review by the 
Supreme Court upon certiorari, as provided in section 1254 of title 28 of the 
United States Code. 

“(d) The jurisdiction of the court of appeals to affirm, enforce, modify, or set 
aside orders of the commission or board shall be exclusive. 

“(e) Such proceedings in the court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of 
the commission or board or judgment of court to enforce the same shall in any- 
wise relieve or absolve any person from any liability under the antitrust laws. 

“(f) Complaints, orders, and other processes of the commission or board 
under this section may be served by anyone duly authorized by the commission 
or board, either (1) by delivering a copy thereof to the person to be served, or 
to a member of the partnership to be served, or to the president, secretary, or 
other executive officer or a director of the corporation to be served; or (2) by 
leaving a copy thereof at the residence or the principal office or place of business 
of such person; or (3) by registering and mailing a copy thereof addressed to 
such person at his or its residence or principal office or place of business. The 
verified return by the person so serving said complaint, order, or other process 
setting forth the manner of said service shall be proof of the same, and the 
return post office receipt for said complaint, order, or other process registered 
and mailed as aforesaid shall be proof of the service of the same. 

“(g) Any order issued under subsection (b) shall become final— 

“(1) upon the expiration of the time allowed for filing a petition for re 
view, if no such petition has been duly filed within such time; or 

(2) upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the commission or board has been affirmed, or the 
petition for review has been dismissed by the court of appeals, and no pe- 
tition for certiorari has been duly filed; or 

*(3) upon the denial of a petition for certiorari, if the order of the com- 
mission or board has been affirmed or the petition for review has been 
dismissed by the court of appeals; or 

(4) upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
commission or board be affirmed or the petition for review be dismissed. 

“(h) If the Supreme Court directs that the order of the commission or board 
be modified or set aside, the order of the commission or board rendered in ac 
cordance with the mandate of the Supreme Court shall become final upon the 
expiration of thirty days from the time it was rendered, unless within such 
thirty days either party has instituted proceedings to have such order corrected 
to accord with the mandate, in which event the order of the commission or 
board shall become final when so corrected. 

“(i) If the order of the commission or board is modified or set aside by the 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court has been affirmed by 
the Supreme Court, then the order of the commission or board rendered in ac 
cordance with the mandate of the court of appeals shall be come final on the 
expiration of thirty days from the time such order of the commission or board 
was rendered, unless within such thirty days either party has instituted pro- 
ceedings to have such order corrected so that it will accord with the mandate, 
in which event the order of the commission or board shall become final when so 
corrected. 

“(j) If the Supreme Court orders a rehearing; or if the case is remanded by 
the court of appeals to the commission or board for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari has expired, and no such petition 
has been duly filed, or (2) the petition for certiorari has been denied, or (3) the 
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decision of the court has been affirmed by the Supreme Court, then the order of 
the commission or board rendered upon such rehearing shall become final in the 
Same manner as though no prior order of the commission or board had been 
rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

*“(1) Any person who violates any order issued by the commission or board 
under subsection (b) after such order has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate vio- 
lation of any such order shall be a separate offense, except that in the case of 
a violation through continuing failure or neglect to obey a final order of the 
commission or board each day of continuance of such failure or neglect shall be 
deemed a separate offense.” 

Sec. 2. The amendments made by section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third or 
fourth paragraph of section 11 of the Act entitled “An Act to supplement ex- 
isting laws against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914 (38 Stat. 735, as amended; 15 U.S.C. 21). Each such 
proceeding shall be governed by the provisions of such section as they existed on 
the day preceding the date of enactment of this Act. 


[S. 726, 86th Cong., 1st sess.) 


AN ACT To amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) the first and second para- 
graphs of section 11 of the Act entitled “‘An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes”, approved 
October 15, 1914 (38 Stat. 735, as amended; 15 U.S.C. 21), are hereby redesig- 
nated as subsections (a) and (b) of such section, respectively. 

(b) The third, fourth, fifth, sixth, and seventh paragraphs of such section 
are amended to read as follows: 

“(c) Any person required by such order of the commission or board to cease 
and desist from any such violation may obtain a review of such order in the 
court of appeals of the United States for any circuit within which such viola- 
tion occurred or within which such person resides or carries on business, by 
filing in the court, within sixty days after the date of the service of such order, 
a written petition praying that the order of the commission or board be set 
aside. A copy of such petition shall be forthwith transmitted by the clerk of 
the court to the commission or board, and thereupon the commission or board 
shall file in the court the record in the proceeding, as provided in section 2112 
of title 28, United States Code. Upon such filing of the petition the court shall 
have jurisdiction of the proceeding and of the question determined therein 
concurrently with the commission or board until the filing of the record and 
shall have power to make and enter a decree affirming, modifying, or setting 
aside the order of the commission or board, and enforcing the same to the ex- 
tent that such order is affirmed, and to issue such writs as are ancillary to 
its jurisdiction or are necessary in its judgment to prevent injury to the public 
or to competitors pendente lite. The findings of the commission or board as to 
the facts, if supported by evidence, shall be conclusive. To the extent that the 
order of the commission or board is affirmed, the court shall issue its own order 
commanding obedience to the terms of such order of the commission or board. 
If either party shall apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the failure to adduce such 
evidence in the proceeding before the commission or board, the court may order 
such additional evidence to be taken before the commission or board, and to be 
adduced upon the hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The commission or board may modify its 
findings as to the facts, or make new findings, by reason of the additional evi- 
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dence so taken, and shall file such modified or new findings, which, if supported 
by evidence, shall be conclusive, and its recommendation, if any, for the modi- 
eation or setting aside of its original order, and with the return of such addi- 
tional evidence. The judgment and decree of the court shall be final, except 
that the same shall be subject to review by the Supreme Court upon certiorari, 
as provided in section 1254 of title 28 of the United States Code. 

“(d) Upon the filing of the record with it the jurisdiction of the court of 
appeals to affirm, enforce, modify, or set aside orders of the commission or board 
shall be exclusive. 

“(e) Such proceedings in the court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of 
the commission or board or judgment of the court to enforce the same shall in 
anywise relieve or absolve any person from any liability under the antitrust 
laws. 

“(f) Complaints, orders, and other processes of the commission or board un- 
der this section may be served by anyone duly authorized by the commission 
or board, either (1) by delivering a copy thereof to the person to be served, or 
to a member of the partnership to be served, or to the president, secretary, or 
other executive officer or a director of the corporation to be served; or (2) 
by leaving a copy thereof at the residence or the principal office or place of 
business of such person; or (3) by registering and mailing a copy thereof ad- 
dressed to such person at his or its residence or principal office or place of 
business. The verified return by the person so serving said complaint, order, 
or other process setting forth the manner of said service shall be proof of the 
same, and the return post office receipt for said complaint, order, or other proc- 
ess registered and mailed as aforesaid shall be proof of the service of the same. 

“(g) Any order issued under subsection (b) shall become final- 

(1) upon the expiration of the time allowed for filing a petition for re- 
view, if no such petition has been duly filed within such time; or 

“(2) upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the commission or board has been affirmed, or the 
petition for review has been dismissed by the court of appeals, and no peti- 
tion for certiorari has been duly filed; or 

“(3) upon the denial of a petition for certiorari, if the order of the com- 
mission or board has been affirmed or the petition for review has been dis- 
missed by the court of appeals; or 

“(4) upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
commission or board be affirmed or the petition for review be dismissed. 

“(h) If the Supreme Court directs that the order of the commission or board 
be modified or set aside, the order of the commission or board rendered in 
accordance with the mandate of the Supreme Court shall become final upon the 
expiration of thirty days from the time it was rendered, unless within such thirty 
days either party has instituted proceedings to have such order corrected to 
accord with the mandate, in which event the order of the commission or board 
shall become final when so corrected. 

“(i) If the order of the commission or board is modified or set aside by the 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for cer- 
tiorari has been denied, or (3) the decision of the court has been affirmed by the 
Supreme Court, then the order of the commission or board rendered in accord- 
ance with the mandate of the court of appeals shall become final on the expira- 
tion of thirty days from the time such order of the commission or board was 
rendered, unless within such thirty days either party has instituted proceedings 
to have such order corrected so that it will aceord with the mandate, in which 
event the order of the commission or board shall become final when so corrected, 

“(j) If the Supreme Court orders a rehearing; or if the case is remanded by 
the court of appeals to the commission or board for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari has expired, and no such petition 
has been duly filed, or (2) the petition for certiorari has been denied, or (3) the 
decision of the court has been affirmed by the Supreme Court, then the order of 
the commission or board rendered upon such rehearing shall become final in the 
same manner as though no prior order of the commission or board had been 
rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 
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“(1) Any person who violates any order issued by the commission or board 
under subsection (b) after such order has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate 
violation of any such order shall be a separate offense, except that in the case of 
a violation through continuing failure or negiect to obey a final order of the 
commission or board each day of continuance of such failure or neglect shall be 
deemed a separate offense.” 

Sec. 2. The amendments made by section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third or 
fourth paragraph of section 11 of the Act entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other purposes”, ap- 
proved October 15, 1914 (38 Stat. 735, as amended: 15 U.S.C. 21). Each such 
proceeding shall be governed by the provisions of such section as they existed on 
the day preceding the date of enactment of this Act. 

Passed the Senate March 18, 1959. 

Attest: 

FELTON M. Jounston, Secretary. 

The Cuarrman. I understand the distinguished ranking minority 
member wishes to read a statement. 

Mr. McCunnocn. Mr. Chairman, no; I will not read a statement. 
T am happy to know that the chairman’s statement has noted that 
the President has requested action in this field on several occasions, 

I might also add, however, that the President’s Cabinet Commit- 
tee on Small Business has also tadeenel this proposal, and while I 
do not wish to prejudge the issues, because there is some difference of 
opinion, generally speaking, I believe that this approach is a proper 
one, and after we have heard all the evidence, that we will be able 
to prepare a bill to which most, if not all of us, can vote favorably. 

The CHamrMAN. Does anyone else want to make a statement? 

Our first witness = is morning will be our distinguished colleague 
from California, Mr. James Roosevelt. 

I want to announce that the House meets at 11 and we will be sorely 
put to be able to finish with the scheduled winesses. We may have 
to go over either this afternoon, if that is agreeable with the subcom- 
mittee, or tomorrow morning. 

There are only two witnesses today. How long will your statement 
take, Mr. Roosevelt ? 

Mr. Roosrvett. It will be very, very brief, Mr. Chairman. 
The Cuarmman. We will proceed and see what happens. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE 26TH CONGRESSIONAL DISTRICT OF THE 
STATE OF CALIFORNIA 


Mr. Roosrverr. Mr. Chairman and members of the subcommittee, 
I appreciate, of course, this ae to appear before you on 
behalf of my proposal, which is H.R. < 432, and the other related bills, 
particularly that introduced by the chairman, the objectives of which 
has just been so well described. 

Mr. Chairman, with your permission, I won’t go over again the 
intent of the proposal, because I think your statement has well sum- 
marized the bill itself. If I may have permission I would like to put 
in the record the text of my prepared statement. 

The Caran. Certainly. 
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(The statement follows :) 


STATEMENT BY HON. JAMES ROOSEVELT 


Mr. Chairman and members of the subcommittee, the purpose of the legisla- 
tion before you is to finalize orders issued under section 11 of the Clayton Act 
in the same manner in which Federal Trade Commission orders become final 
under section 5 of the Federal Trade Commission Act. In others words, orders 
would become final upon the expiration of 60 days, if petition for review of the 
order has not been filed in an appropriate U.S. court of appeals, 

Also incorporated in this amendatory legislation are the penalty provisions 
of the Federal Trade Commission Act; that is, the imposition of a civil penalty 
of not more than $5,000 for each violation of an order. Each separate viola- 
tion of a given order would be considered as a separate offense, except that in 
the case of a violation through continuing failure or neglect to obey a final order 
each day of continuance of such failure or neglect would be deemed a separate 
offense. 

sy way of brief background, may I point out that in the last session of the 
S5th Congress, I had introduced this same bill, and as sole sponsor on the House 
side, was encouraged by approval of the counterpart in the other body. At that 
time, support of the objectives of this measure came from the Federal Trade 
Commission which has sought this type of legislation for more than 20 years, 
and from the Department of Justice, Interstate Commerce Commission, Federal 
Reserve Board, and Civil Aeronautics Board. And, as you know, the Senate in 
March of this vear, on the call of the calendar, took affirmative action on 
S. 726, identical to the legislation being considered today with the exception of 
technical amendments proposed by the Federal Trade Commission and adopted 
by committee and subsequently by the other body. I find no reason to oppose 
these technical changes, since they are purely procedural changes relating to 
court review of agency orders. 

The department reports received this year by the chairman of the Judiciary 
Cominittee, who has also introduced an identical measure to H.R. 432, again 
bolsters the contention that provision must be made for the more expeditious 
and effective enforcement of cease and desist orders. 

[I shall not detail, unnecessarily, the points contained in these respective re- 
ports, but merely want to note that continued support by affected agencies has 
been well summed up, I believe, by the statement in the Federal Trade Commis- 
sion report of April 6, 1959. This statement reads: “The proposed legislation 
would fill the enforcement void which has existed for many years.” 

It is most gratifying to me to report, as a member of the House Select Com- 
mittee on Small Business, that a majority of the members of the House Small 
susiness Committee are in support of the legislation. I may say that formal 
action by the Small Business Committee regarding this specific legislation will 
be requested at its next meeting and this committee will be apprised of the 
action taken. 

Mr. Chairman, with this Congress demonstrating its active concern for small 
business, I wish to emphasize that the proposed legislation is an important 
aspect of the overall legislative goal to encourage the existence and further de- 
velopment of economic democracy through support and protection of small busi- 
ness endeavors. 

I say tHis because the purpose of the bills before you is to assure the imple- 
mentation of the objectives of the Clayton Act—to prevent initially, and to stop 
subsequently if such occurs, monopolistic mergers, unjustified price discrimina- 
tions and exclusive dealing arrangements, all factors in lessing the opportunity 
for legitimate competition and small business development. 

As the matter stands today, however, enforcement of the provisions of the 
Clayton Act is weakened by the lack of adequate implementing procedures. 
The ponderous steps that must be taken by the Federal Trade Commission, in 
its efforts to make cease and desist orders meaningful, has resuited in the 
diminution of the intended purpose of cease and desist orders. The present 
procedure is not only time consuming, but expensive because before penalties 
for violations can be imposed, the Government must establish proof of suc- 
cessive illegal action in three separate proceedings. 

Thus, we have a situation at the present time in which cease and desist orders 
‘arry no force of law demanding compliance upon which legal sanctions can be 
imposed in case of violation of an order. There is, therefore, an obvious and a 
pressing need to change this dilemma 
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This dilemma was graphically pinpointed by Justice Jackson in his dissent in 
the Ruberoid case, wherein the Supreme Court held that the courts are without 
authority to issue an order commanding obedience to a Federal Trade Commis- 
sion order under the Clayton Act until the Federal Trade Commission had 
established violations of its order. Justice Jackson stated : 

“T see no real sense, when the case is already before the Court and is approved, 
in requiring one more violation before its obedience will be made mandatory on 
pain of contempt.” 

In my considered judgment, the proposed legislation would materially aid in 
resolving this dilemma. 

I respectfully urge favorable action on the proposal to give adequate enforce- 
ment muscle to cease and desist orders in order to carry out the legislative 
intent of the Clayton Act 

Again, I wish to express my appreciation for the oportunity afforded me to 
appear before you. 

Mr. McCutxyocn. I would like to thank my colleague on the Small 
Business Committee for coming before the committee this morning. 
His interest in this matter has been long and sincere. 

Mr. Rogers. May I ask this question: I notice that on page 3, at the 
bottom of line 25, it says “such proceedings in the court of appeals shall 
be given prec ‘edence over other matters pending therein and shall be 
In every way expedited.” Is it your intention that when a matter is 
docketed by the court of appeals, it is the duty of those Judges to 
proceed immediately with this case in preference to all other business 
pending? 

Mr. Roosevetr. Under normal circumstances, I think the answer 
to that, Mr. Rogers, is that most of these cases are the result of very 
long proceedings before they ge to this point, and therefore to give 
them precedence would only be a matter of justice. Now, I would 
certainly defer to your wisdom as to whether this was a practical 
thing ornot. This wasan effort to try to get action rather than having 
it put off for another several years, which would defeat the very pur- 
pose of the proceedings, which is to enable the Federal Trade Com- 
mission to enforce its rules. However, if there is a better way to do 
this, I would certainly be happy to do it. 

Mr. McCutuocn. Mr. Chairman, I think perhaps there is some very 
good precedent for that language, because counsel has Just now shown 
us a section of the law now in existence which is in substance the 
very language that is in your bill. 

Mr. Rocers. That is the point. There are several pieces of legisla 
tion that say to the circuit court of appeals, you move now when 
you get this. Suppose they get two cases at once. 

Mr. Roosevetr. I am not a 1: awyer, and you may get me thoroughly 
confused here. I am not a lawyer, but I believe the procedure is that 
the court then will have jurisdiction to decide hich should have 
precedence. 

Mr. McCcutiocn. That is right, Mr. Roosevelt, and as our colleague, 
Mr. Rogers, knows, good lawyer that he is and former Attorney Gen- 

eral, it is not unusual for the States to put this kind of language in 

partion ir laws that have pressing importance, and as you have said, 
It finally comes down to the discretion of the court as to which case 
is most important and which shall be first considered. 

Mr. Roosevetr. Thank you, sir. 

The Cratmrman. Thank you very much, Mr. Roosevelt. 

The Chair will now place in the record the statement of Congress- 
man George Huddleston, of Alabama. 
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(The statement follows :) 
STATEMENT BY CONGRESSMAN GEORGE HUDDLESTON, JR. 


Mr. Chairman and members of the committee, at the outset, let me express my 
appreciation for the courtesy which you have shown me in permitting me to 
make a statement in support of the bill which I have introduced, H.R. 6049, 
which amends section II of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder. It is my considered 
opinion that this legislation is very meritorious and should be approved by the 
committee. 

H.R. 6049 will enable the Federal Trade Commission to achieve speedy, effective 
compliance with cease and desist orders issued under the Clayton Act and the 
Robinson-Patman amendment. The measure is extremely important to the inter- 
ests of small business, so frequently the victims of antitrust violations. The bill 
strengthens the enforcement provisions of the Clayton Act in two important re- 
spects. First, the act’s enforcement procedures are brought into line with those 
being used by the Commission to enforce orders issued under section 5 of the 
Federal Trade Commission Act. Second, violation of Clayton Act orders is 
made subject to the same civil penalties now applicable to violations of the 
Federal Trade Commission Act orders. 

An order issued pursuant to section 5 of the Federal Trade Commission Act 
becomes final and conclusive 60 days after its issuance unless a respondent 
seeks review from a U.S. court of appeals. When court review is sought, the 
order becomes final upon the court’s affirmance of the order. Once such an order 
has become final, either through lapse of time or court affirmance, its violation. 
for each and every day, is punishable by a fine of not more than $5,000. 

On the other hand, Commission orders issued pursuant to the Clayton Act 
do not become final by a lapse of time. Nor is violation of a Clayton Act order 
subject to penalty until it has been adopted as a court order. Accordingly, in 
a case where a Clayton Act order is being flouted by the respondent, the Commis- 
sion may informally attempt to obtain voluntary compliance. That course failing, 
the Cotmmission is obliged to proceed to a U.S. court of appeals to prove that its 
order is being violated. But the court, instead of satisfying itself with proof 
that the order is being violated, may decide to undertake what amounts to a 
de novo consideration of the antitrust issues in the case. Then the court may 
issue a formal decree adopting the Commission's order as its own. Even at 
that point, however, court enforcement of the order does not commence forthwith. 
Rather, enforcement requires that contempt proceedings be instituted for viola- 
tion of the decree of the court. Then, should the respondent be found guilty 
of contempt, the court may impose an appropriate fine. In other words, a 
defendant must be found guilty of violating the Clayton Act three times before 
effective sanctions can be invoked. All in all, the enforcement procedures 
applicable to Clayton Act orders are awkward, slow, and hopelessly complicated, 
and without meaningful sanctions. 

In this light, it is readily understandable why contempt proceedings to en- 
force Clayton Act orders have been deplorably unsuccessful. Bearing in mind 
that Commission orders issued pursuant to the Clayton Act and its Robinson- 
Patman amendment are intended to remedy such antitrust wrongs as monopo- 
listic mergers, exclusive dealing arrangements and predatory pricing practices, 
such an enforcement situation is intolerable. Efforts to obtain full compliance 
with Clayton Act orders ought not to be hampered by legalistic difficulties. 
Rather, such efforts must be encouraged by the availability of streamlined en- 
forcement procedures, suitably adopted to the important ends being sought. 
The controlling consideration should be that delayed justice in antitrust matters 
can only mean no justice at all to the small businessmen who are so often 
the targets of prohibited practices. The practical effect of granting or inviting 
two free law violations for every one punished cannot longer be condoned. 

Mr. Chairman, I think it important to reemphasize that the bill in nowise 
proposes any deviation from the original intent of Congress when it enacted 
the Clayton Act and the Federal Trade Commission Act. The purpose of the 
bill is, on the other hand, entirely consistent with the intention of Congress 
as embodied in these laws. 

Congress in these statutes, enumerated in a clear and unmistakable manner the 
kinds of practices it wished restrained and prevented. Congress attempted 
to confer upon nppropriate agencies authority necessary to effectuate its will. 


41637—59 2 
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It soon became evident that the enforcement authority in the area of cease 
and desist orders under section 5 of the Federal Trade Commission Act and 
under section 11 of the Clayton Act was not adequate. The Federal Trade 
Commission, in particular, found itself poorly equipped to discharge the re- 
sponsibilities which the Congress had conferred upon it, either with respect 
to violations under section 5 of the Federal Trade Commission Act or section 
11 of the Clayton Act. 

Congress recognized the necessity for implementation of the Federal Trade 
Commission Act with respect to powers of enforcement. Proper enforcement 
was provided with respect to the Federal Trade Commission Act in the passage 
of the Wheeler-Lea Act. But similar needed enforcement of the Clayton Act 
has never been provided. 

It is my considered opinion, Mr. Chairman, that the change in the enforce- 
ment provisions of the Clayton Act provided for in the bill, H.R. 6049, is in 
order and urgently needed if the Federal Trade Commission is to perform with 
a satisfactory degree of effectiveness the responsibilities placed upon it by 
the Congress. 

Let me emphasize that the bill, H.R. 6049, proposes no new departure. 
Nothing new is sought to be injected into our well-established or proven concepts 
of intelligent, effective enforcement procedures. H.R. 6049 does not attempt to 
confer authority that is in any way different from the authority long exercised 
by the Federal Trade Commission under the provisions of the Wheeler-Lea 
Act. In fact, the bill proposes to confer upon the Federal Trade Commission, 
insofar as Clayton Act violations are concerned, identical enforcement authority 
and procedures the Congress conferred and prescribed with respect to the Fed- 
eral Trade Commission Act as amended by the Wheeler-Lea Act. 

The bill, H.R. 6049, is in effect a perfecting amendment to the Clayton Act. 
It has no other purpose than to effect the will of Congress with respect to the 
role of the Federal Trade Commission in Clayton Act enforcement in the same 
manner and to the same degree that the will of Congress was effectuated by 
the Wheeler-Lea amendments to the Federal Trade Commission Act 

In the light of the foregoing explanation, I strongly urge that you, Mr. Chair- 
man, and the members of the Antitrust Subcommittee, give careful and favor- 
able consideration to this proposed legislation. 





Setect COMMITTEE ON SMALL BUSINESS, 
Hiouse OF REPRESENTATIVES, 
Washington, D.C., June 2, 1959. 
Hon. EMANUEL CELLER, 
Chairman, 
House Judiciary Committee, 
Washington, D.C. 

Dear Mr. CHAIRMAN: For a number of years last past, the House Small 
Business Committee has been concerned because of the provisions of existing 
law which has served to hamper and delay effective enforcement of cease-and- 
desist orders issued by the Federal Trade Commission in cases involving viola- 
tions of the Robinson-Patman Act. 

The Honorable James Roosevelt, a member of this committee, testified recently 
before the Judiciary Committee in behalf of his bill (H.R. 432), designed to 
remedy the situation in question. 

In view of all of the foregoing, the House Small Business Committee in 
executive meeting, yesterday adopted the enclosed resolution which is respect- 
fully transmitted for consideration by your committee. 

Sincerely yours, 
WRIGHT PATMAN. 


RESOLUTION OF THE SELECT COMMITTEE ON SMALL Business, House or REPRE- 
SENTATIVES, JUNE 1, 1959 


Whereas the Select Committee on Small Business, House of Representatives, 
recognizes that the effectiveness of the Clayton Act, as amended by the Robin- 
son-Patman Act, has been handicapped because of the lack of adequate enforce- 
ment provisions; and 

Whereas the lack of adequate enforcement provisions has resulted in pro- 
cedures that are burdensome, time consuming, and very expensive; and 
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Whereas present procedures have long handicapped enforcement of the 
Clayton Act by the Federal Trade Commission since cease-and-desist orders 
earry no force of law commanding obedience upon which legal sanctions can 
be imposed, in the event said order is violated ; and 

Whereas expeditious enforcement of Clayton Act orders is thus impossible 
under present procedures which call for three separate proceedings, to wit: 

1. Violation must be shown in order to secure a cease and desist order 
from the Federal Trade Commission, and 
2. If the defendant persists in unlawful conduct, the FTC must again 
prove, before the U.S. Court of Appeals, that the order is being violated 
for the purpose of securing a court decree to enforce its order, and 

3. If the order is still violated, present procedure requires proof, in a 

contempt proceeding, that the defendant has violated the court’s decree ; and 

Whereas the intent of the Clayton Act is to remedy serious violations of 
antitrust laws, such as monopolistic mergers, unjustified price discrimination, 
and exclusive dealing arrangements, and since this intent is not being carried 
out in an expeditious manner, it is therefore incumbent upon Congress to pro- 
vide effective procedures that will help to carry out said intent and will assure 
compliance with FTC orders; and 

Whereas proposed legislation, embodied in identical measures, H.R. 432 
(Representative Roosevelt), H.R. 2977 (Representative Celler), and H.R. 6049 
(Representative Huddleston), would provide for the expeditious enforcement 
of Clayton Act orders and would fill the enforcement void which has existed 
for all too many years; and 

Whereas this legislation has been approved by the Federal Trade Commission, 
which has sought such legislation for more than 20 years, and by the Depart- 
ment of Justice, Interstate Commerce Commission, the Department of Com- 
merce, the Civil Aeronautics Board, and the Federal Reserve Board, as well 
as being recommended in the President’s 1959 Economic Report to Congress; 
and 

Whereas the Senate, on March 19, 1959, repeated previous action when it 
again approved an identical Senate measure, 8. 726, with technical amendments 
offered by committee: Now, therefore, be it 

Resolved, That the Select Committee on Small Business, House of Repre- 
sentatives, 86th Congress, does hereby endorse the aforementioned legislation, 
and does hereby urge its approval by the House Committee on the Judiciary 
and its enactment by the House of Representatives; and be it further 

Resolved, That copies of this resolution be transmitted to the House Com- 
mittee on the Judiciary. 


The CHatrmMan. We have before us three Commissioners of the Fed- 
eral Trade Commission. 


Commissioners, will you step forward and take your seats at the 
witness table ? 


STATEMENTS OF HON. SIGURD ANDERSON; HON. WILLIAM C. KERN; 
AND HON. EDWARD T. TAIT, FEDERAL TRADE COMMISSIONERS; 
ACCOMPANIED BY PGAD MOREHOUSE, ASSISTANT GENERAL 
COUNSEL IN CHARGE OF COMPLIANCE; ALVIN L. BERMAN, ASSIST- 


ANT GENERAL COUNSEL; AND HARRY A. BABCOCK, EXECUTIVE 
DIRECTOR 


The Cuarrman. Commissioner Anderson, are you going to act as 
spokesman for the Commission ? 


Mr. Anperson. Yes, Mr. Chairman. 

The Cuatrman. And you have your two colleages with you? 

Mr. Anperson. Yes, sir. 

Mr. Chairman and members of the committee, I would like to say 
at the outset that Chairman Gwynne regrets very much he cannot be 
here this morning. He is appearing before another committee in 
connection with the confirmation of the General Counsel who has re- 
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cently been nominated to membership on the Federal Trade Commis- 
sion to succeed Judge Gwynne. 

Commissioner Secrest cannot be here because he is on business in 
his State of Ohio. 

They both regret very much that they cannot be here. 

The Cuarrman. I understand that this is Chairman Gwynne’s last 
week with the Commission. 

Mr. Anperson. Yes, sir. 

The Cuarrman. We members of this committee have a special re- 
gard for Judge Gwynne. He served with great distinction on this 
committee, and we have always welcomed any suggestions he has made 
tous. I might say that I personally have always had an affectionate 
regard for him, not only for his personality and character, but for 
his wonderful mental ability. He has been a most effective Chairman, 
probably one of the best I have known in the many years of the Fed- 
eral Trade Commission’s existence, and I know he has been very ably 
aided by you gentlemen and Mr. Secrest. 

Mr. McCutrocn. Mr. Chairman, if I may, I would like to use all of 
your language as my own with respect to Judge Gwynne and in addi- 
tion, Mr. Chairman, I would like to say a word about Mr. Secrest, the 
other Commissioner, who is a Buckeye and who was our colleague in 
the House. We have a very high regard for Mr. Secrest. 

Mr. Annerson. Thank you. 

I would like to say, Mr. Chairman, that the judge advised me that if 
his hearing should terminate before this does that he will be most 
pleased to come over here for the balance of this meeting, and it may 
be that he will be here to be able to salute you before the end of this 
meeting. 

Also present are Mr. Babcock, the Executive Director, Mr. Alvin 
Berman, the Assistant General Counsel, and Mr. Morehouse, the 
Assistant General Counsel in Charge of Compliance. 

The CHatrman. We know those gentlemen, too, and they are always 
welcome in these Halls. 

Mr. Anverson. Thank you. 

May I say, Mr. Chairman, this apparent show of strength here 
today is because of the very unanimous position that the Commission 
and its staff have taken in connection with the problem that you have 
before you. 

This statement is made at the request of your chairman to sy nt 
the views of the Federal Trade Commission on H.R. 2977, H.R. 432. 
H.R. 6049 and S. 726. The three bills introduced in the House of 
Representatives wee from S. 726 as passed by the Senate on March 
18, 1959, in that S. 726 incorporates procedural changes relating to 
court review of agency orders enacted by Public Law 85-791. S. 726 
correc tly reflects those ch anges. The only other variation is that H.R. 

2977 and H.R. 432, appare ntly through a printing error, use the word 

“seasonable” at page 3, line 6, rather than “reasonable.” 

The major purpose of the proposed legislation is to make orders 
issued under section 11 of the Clayton Act final in the same manner 
in which orders issued by the Federal Trade Commission under section 
5 of the Federal Trade Commission Act become final; that is, upon 
the expiration of the time for filing a petition for review of the 
administrative order in an appropriate U.S. court of appeals, if such 
a petition has not been filed within that time. 








FINALITY OF CLAYTON ACT ORDERS 17 


The bills also incorporate the penalty provisions of the Federal 
Trade Commission Act, by providing for a civil penalty of not more 
than $5,000 for each violation of a commission or board orders. Each 
violation would be considered a separate offense. Penalty suits would 
be filed by the Attorney General upon the certification of the facts by 
the appropriate commission or board. 

The Cuatrman. Do you think that is rather severe, $5,000 per day ? 

Mr. Anpverson. No, sir, Mr. Chairman. The Commission does not 
so regard it. 

The CHatrrmMan. I see. 

Mr. Anperson. The Federal Trade Commission Act and the Clay- 
ton Act, as amended, are the primary statutes under which the F ederal 
Trade Commission acts. Under the Federal Trade Commission Act, 
the Commission is authorized to proceed against unfair methods of 
competition and unfair or deceptive acts or practices, the Congress 
having left the development of such general proscriptive terms to 
the Commission, subject to judicial review. By the Clayton Act, 
however, Congress dealt with specific acts and practices which it 
deemed were so inimical to the preservation of free competition that 
it did not leave their proscription to development, but itself directed 
their cessation. These acts were passed in their original form at about 
the same time in 1914 as a joint effort on the part of the Congress to 
stop monopoly in its incipiency. 

Under both acts, the Commission must investigate and, after com- 
plaint, prove on the — developed during hearings violations of 
the act be fore orders to cease and desist may issue. Although the two 
acts, as originally enac ody contained similar provisions for the en- 
forcement of such orders, Congress, on the occasion of the passage in 
1938 of the Wheeler-Lea amendment to the Federal Trade Commis- 
sion Act, provided for the finality of orders issued under that act. 
As stated by the House C ommittee on Interstate and Foreign Com- 
merce at page 4 of report No. 1613, 75th Congress, Ist session, on S. 
1077 

The provisions of subsections (zg) to (k) of section 5, inclusive, are for the 
purpose of making definite and certain when the Commission’s orders to cease 
and desist become final, and are similar to those found in the Revenue Act of 
1926, fixing the time when the orders of the Board of Tax appeals become 
final. 

Under the Federal Trade Commission Act, by reason of the 1938 
Wheeler-Lea amendment, an order to cease and desist becomes final 
upon the expiration of the time allowed for filing a petition for re- 
view, if no such petition is filed within that time. Once an order has 
become final, the Commission can certify the facts of a violation to the 
Attorney General who may then proceed in an appropriate district 
court for the recovery of civil penalties. In contrast, the Clayton Act 
contains no provision for finality of the order and no procedure for 
the securing of civil penalties for violations thereof. 

Existing p yrocedures under the ¢ ‘layton Act are laborious, time 
consuming, and expensive. After a Clayton het order to cease and 
desist has been issued, follow1 Ing investiga: ul ion, compl int and proof 
of violation on the record, the Commission must again investigate and 
again prove violations of the order and of the act before the Commis- 
sion can obtain a court order commanding obedience to the Commis- 
sion’s order to cease and desist. Only then, if the respondent violates 
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the act a third time, by virtue of being in contempt of court, does he 
become subject to penalty. Thus, before a respondent can actually 
be punished for violation of the Clayton Act, as amended by the Rob- 
inson-Patman Act, the Federal Trade Commission must conduct three 
successive investigations and must on three successive occasions prove 
violations of the law. 

As the Clayton Act now stands, a person found to have violated that 
act is not made subject to an effective order to cease and desist. The 
original proceeding at Commission level is a preliminary skirmish 
prerequisite to the Commission’s going to court with respect to a sub- 
sequent violation. And it is only the court’s order, issued after the 
subsequent showing of violation, that compels obedience. 

The effectiveness of the Clayton Act has long been handicapped by 
the absence of adequate enforcement provisions. The proposed legis- 
lation would fill this enforcement void. The need for the amendatory 
legislation became even more pressing in 1952 when the Supreme 
Court decided Fe deral Trade Commission Vv. Ruh roid, A435 U.S. t70. 
Prior to that decision, the Commission proceeded for enforcement of 
Clayton Act orders by cross-petition in cases where respondents had 
petitioned for review in the U.S. courts of appeals. In Ruberoid, 
the Supreme Court held that the courts were without authority 
to issue an order commanding obedience to an order of the Commission 
under the Clayton Act until the Commission had established violations 
of its order. Commenting on this holding, Justice Jackson stated in 
dissent : 

I see no real sense, when the case is already before the court and is approved, 
in requiring one more violation before its obedience will be made mandatory on 
pain of contempt. 

343 U.S., at page 494. 

It is indeed an anomaly that orders issued by the Comnuission in 
furtherance of the general proscriptions of the Federal Trade Com 
mission Act have finality, whereas orders issued following violations 
of the more specific prohibitions of the Clayton Act do not. Not only 
is the present situation anomalous, but the Clayton Act stands incom- 
plete until such an amendment as that. proposed is enacted. The Com- 
mission believes that proper implementation of an effective antitrust 
policy requires correction of this situation. 

The Commission has been asked to comment on objections to the bills 
contained in statements submitted by the American Bar Association 
and the Association of the Bar of the city of New York. 

The American Bar Association has characterized the Commission’s 
position of favoring the legislation as simply a plea for uniformity 
of enforcement procedure for Commission orders, whether issued 
under the Clayton Act or the Federal Trade Commission Act. We 
believe that this contention has already been answered in the fore- 
going portion of this statement where we have demonstrated that the 
proposed legislation is required to provide compliance with an act 
which the Congress undoubtedly intended should be enforced. 

Both bar associations stress an assumed “right” of a respondent 
not to have to go to court as long as he is willing to comply with the 
order to cease and desist which has been issued against him. This 

osition totally ignores the right and the interest of the public in 
having an effective order outstanding against a law violator. 
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The Commission’s order is issued in the course of an adjudicative 
roceeding wherein a respondent has been found to have violated a 
aw enacted by the Congress. Provision should be made for the com- 
letion of such an adjudication, The logical sequence of events should 
s that if a respondent objects to a Commission order for any reason, 
he should appeal to a court within a reasonable time so that the matter 

van be decided once and for all. He should not be allowed to sit back, 
possibly for years, and then not only contest the charges of a new 
violation, but be in a position to challer nge all of the aspects of the 
original case upon which the Commission’s order was based, as well 
as that order itself. Congress has already expressed its disapproval 
of such a frustrating and complicated procedure in its consideration 
and passage of the “Wheeler-Lea amendment to the Federal Trade 
Commission Act. 

The bar associations attempt to buttress their argument by making 
a general attack upon the breadth of the Commission’s Clayton Act 
orders. This attempt confuses the problem of drafting appropriate 
orders in particular cases with the question of whether orders should 
be made final. There is no relevancy between the two subjects. No 
one would suggest that courts be de prived of their injunctive powers 
because of a disagreement in a particular case with the specific order 
entered. And, in any event, the proposed legislation provides for 
adequate court review of Commission orders. 

The Commission cannot discuss the question of the appropriate 
breadth of orders in a vacuum. Suffice it to say that m the very case 
relied upon by the American Bar Association m sup port of its argu- 
ment, Mederal Trade Commission v. Ruberoid, 343 U.S. 470, the ma- 
jority of the Court decided that the Commission was justified in issuing 
the order that it did and upheld the court of appeals’ affirmance of 
that order. 

Whatever the challenge to a Commission order may be, the Com- 
mission feels that that challenge should be raised in court within a 
reasonable time after the Commission’s adjudication, at which time 
all of the protections which the American Bar Association urges would 
be available to the respondent. 

Both bar associations oppose the proposed provision for civil penalty 
of not more than $5,000 for each violation of the final order with each 
day of a continuing violation being deemed a separate offense. They 
state that the penalty is too severe and point to the fact that the 
majority of penalties imposed under such a provision in the Federal 
Trade Commission Act have been for less than $1,000 per count. 

The monetary and other economic interests involved in Clayton Act 
proceedings are substantial and orders to cease and desist, though made 
final, would be ineffective unless adequate civil penalties are provided. 
Under the comparable provision in the Federal Trade Commission 
Act, various penalties in excess of $1,000 per count have been imposed 
and there have been three judgments, one by default, where full $5,000 
penalties for single violations were assessed. It can be assumed that 
instances may also arise under the Clayton Act where violations will 
merit the full $5,000 penalty or some figure in excess of $1,000. 

In considering the possibility of the proposed provision constituting 
an onerous burden upon respondents, it is important to recognize that 
the $5,000 figure per violation is the maximum amount that may be 
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imposed. It is to be assumed that courts would, under the Clayton 
Act as they have under the Federal Trade C ommission Act, exercise 
their judgment to impose appropri: ite penalties. It is interesting to 
note the following discussion of penalty provisions by the House 
Committee on Interstate and Foreign Commerce at the time it re- 
co on the then pg Wheeler-Lea amendment to the Federal 

Trade Commission Act: 

Subsection (1) provides that any person, partnership, or corporation who 
fails to obey an order of the Commission to cease and desist after it has become 
final, and while it is in effect, shall forfeit and pay to the United States a civil 
penalty of not more than $5,000 for each violation, which shall accrue to the 
United States and may be recovered by a civil action brought by the United 
States. The object of the provision is to enforce obedience to the Commission’s 
orders to cease and desist after such orders have become final through approval 
of the courts or through the failure of respondents to seek review. Similar 


provisions are contained in the Packers and Stockyards Act of 1921 (sec. 195, 
title 7, U.S.C.A.) and in the Securities Exchange Act of 1934 (sec. 78y(a), title 


15, U.S.C.A.) 

The CuHarman. May I ask this question at this point. Suppose 
there is a violation and it goes on for, say, a week. Would that be 
deemed a violation for every day, thus being seven violations? 

Mr. Anperson. It could under certain circumstances. 

Mr. Hoirzman. If the order was final, it is my understanding from 
your statement that the penalty could be $5,000 per day as the viola- 
tion continues; isn’t that correct ? 

Mr. ANDERSON. Yes, sir. 

Mr. Rocers. But that is a matter left to the judge in determining 
the penalty on an action instituted by the U.S. Government ? 

Mr. ANperson. Yes, sir. 

Mr. Rogers. May I make this inquiry: In those instances where 
the defendant may feel that the action taken by him is not a direct 
violation of the order and he continues to do what he thinks is not 
in violation of the order, but the Commission feels that it is, well, 
now, the only way you are going to determine whether he is right 
or whether the Commission is right is to have the U.S. Government 
through the Attorney General institute an action for penalty; isn’t 
th: at right ? ? 

Mr. Anperson. Yes. 

Mr. Rocers. And when an action is instituted, aren’t you subjecting 
a man who may have a legitimate contention to a penalty that may 
not be necessary? Apparently, that is the only way you can enforce 
it, and in the likelihood that you find an obstreperous judge, he could 
assess enough penalties against the individual to ruin him. Now 
what is your thought in that regard ? 

Mr. Anperson. Mr. Rogers, in the event that he disagrees with the 
Commission’s case brought against him, he has a right to appeal. 

Mr. Rogers. Yes. 

Mr. Anprrson. And it will be determined there as to the merits of 
the case. Now in the event that the appeal is unfavorable to the 
respondent or he has not taken an appeal, then the Commission deter- 
mines whether or not certain actions of the respondent are in accord- 
ance with the order, and if they feel that his actions are not in 
accordance with the order, then the penalty provision will be sought. 

Mr. Rogers. Now suppose the cease-and-desist order has been issued. 
The person charged with violating it says, “Well, I don’t think that is 
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a violation of the order.” Does he then have a right to come back 
to the Commission and say, “Look, I am doing thus and so under this 
order. Will you now determine whether I am violating it or not?” 
Does he have the right? 

Mr. Anperson. That is a very interesting observation, and I would 
like to call on the member of our staff, Mr. Rogers, who handles mat 
ters of this type, if he might answer it. That is Mr. PGad Morehouse. 

Mr. Morenouse. Mr. Chairman and members of the committee, in 
answer to the Congressman’s question, I would like to say that this 
provision about $5,000 maximum penalty for each day is qualified by 
the word “continuing.” It must be a continuing offense for each day 
for that to apply. So far, since the passage of the penalty provision 
in the Wheeler-Lea Act, we have found no continuing day-by-day 
offenses upon which we have sued. There was never brought one. 

It will be obvious upon reflection that for a continuous day- by-day 
offense there is a difference between an order which tells you not to 
do something and an order which tells you to do it. Now, ordinarily, 
a day-to-day continuing offense would arise only where the order read 
to stop maintaining fixed prices, and then it would have to be proved 

that these prices had been maintained over a continuous succession of 

days, and, in order to do that, we would have to allege in each count, 
I believe, a sale at that fixed price on each of the successive days on 
which we claim the successive penalty, or you might imagine a bill- 
board that has a false advertisement on it that is across the line; that 
would be continuing. It is hard to get a continuing offense. It is an 
unusual thing, so we haven’t yet brought any suits on the basis of a 
continuing offense day by day. 

In answer to the other part of your question with regard to what he 
can do, he is afforded every opportunity to know that we consider that 
he is in violation. He is given every opportunity to negotiate and 
adjust the thing. Sometimes we can talk him into it. In other words, 
we don’t immediately jump down his throat. We give him opportu- 
nity to see if we can get together and get him to amend his practices 
so that he can conform to what we think is the requirement of the 
order, and if he can’t why then of course he has to proceed at his own 
risk at the advice of his counsel to let the court determine. 

Mr. Rocers. That was the point I was trying to get at. Suppose a 
cease-and-desist order has been issued and the defendant says, “If I do 


this, I am not in violation of _ act.” You as counsel for the Federal 
Trade C gm ree say, “Well, we think you are. Now you stop this 
practice.” Under this order, Sante right then to appeal back to the 


Commission ? 

Mr. Morenovuse. Only in this fashion: Under the practice they have 
held no hearings. It is considered an internal matter, but before my 
Division prepares and drafts up a suit for certification to the Attorney 
General, respondent is afforded the opportunity to submit, along with 
what I send up to the Commission for certification, a full statement 
by brief or letter or otherwise of his position to the Commission. That 
is invited to its attention by me and asked to be given full considera- 
tion, and is given full consideration before the certification to the 
Attorney General, but there has been no provision made for any oral 
argument on the matter before the Commission. His position is fully 
presented to the Commission. 
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Mr. Rocers. But if in his opinion he believes he is not in violation, 
his only alternative then, if we adopt this legislation, is to take the 
chance that the court will hold with him, and if it doesn’t, why he is 
subjected to the penalty. 

Mr. Morenovse. Yes; that is right, if he cannot by his memorandum, 
which go up with mine, persuade the Commission that they should not 
certify it. 

Mr. Rogers. Now you have stated in effect that the Commission to 
date has never been successful or never attempted a penalty on the 
basis of $5,000 per day continuing violation ? 

Mr. Morenouse. No. 

Mr. Rogers. Now that is the Federal Trade Commission. But I 
know many U.S. attorneys who, under the direction of the Attorney 
General, feel that once the matter is certified to them that they are 
duty bound to try to collect a continuous day-by-day penalty for viola- 
tion. Now if we get any assurance that that will not occur, why—— 

Mr. Morenovuse. Mr. Congressman, it is not a question of that we 
wouldn't like to get that. We have tried to persuade the Attorney 
General in one or two cases to file such a suit based upon continuous 
day-by-day $5,000 penalty, but we have never vet had a case which in 
his judgment met the requirements of such a suit. ‘That doesn’t mean 
that we haven't been successful in our civil penalty procedures through- 
out the years. We have collected some $380,000 or more in civil 
penalties to be paid into the Treasury of the United States on violations 
of the Federal ‘Trade Commission Act orders, and this last fiscal year, 
up to today—lI just checked—it is $50,000 that we have had in settle- 
ments and judgments. 

Mr. Hourzman. I think what is troubling Mr. Rogers, as it is me, is 
where a respondent in good faith believes he is not in violation, he must 
necessarily take the calculated risk of being sustained in the courts; 
otherwise this $5,000 penalty could apply to him on a continuing day- 
by-day basis. 

Mr. Morenovuse. Or on a separate offense basis. Yes; I think that is 
a correct statement. 

Mr. McCuuiocn. Will the gentleman yield for one question? At 
the risk of being repetitious, but to clarify it for me because I think it 
is so important, do I understand your statement to be that where such a 
condition exists and the Commission feels there is a violation of an 
existing order, that the person or firm or corporation ordered to cease 
and desist may, through its organization or through its counsel, get an 
advisory opinion from you or from the Commission ¢ 

Mr. Morenovuse. Yes, sir. 

Mr. McCutsocu. Before which that person may submit a brief 
setting forth his position. 

Mr. Morenousr. That is invariably true. We never yet have re- 
quested a certification without first notifying the respondent that he 
is considered to be in violation and affording him an op portunity, if 
he wishes, to come in and discuss the matter in the Compliance Division 
and set forth his side and be listened to courteously, and set forth his 
facts, and we negotiate with him and try to persuade him to see it our 
way, and once in a great while he will show facts that will convince us 
that either it was an inadvertent violation or a minor technical one, 
in which event. we call it to the Commission’s attention and make our 
recommendation accordingly that no suit be certified. 
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Mr. McCuttocu. And one question further; if the person, firm, 
or corporation against whom the cease and desist order is issued is 
convinced at such conference that they are in the wrong, then that 
ends the penalty ¢ 

Mr. Morenouse. That ends it so far as I am concerned and usually 
the Commission goes along on that. I don’t know of any case now 
where they haven’t. We tell the Commission, report to the Com- 
mission the facts fully, and show that he has finally changed his 
mind, that he is now in full compliance, he got in compliance right 
away, and the Commission is not likely to file a suit. 

Mr. Dononvr. I would like to ask a question. When do the Com- 
mission’s orders to cease and desist become final ? 

Mr. Morenovusr. Sixty days after service upon the respondent, pro- 
vided it is not appealed. 

Mr. Dononvr. Does the respondent have a right to judicial review ? 

Mr. Morenovuse. Yes, sir, absolutely. 

Mr. Dononvr. Well, pending a decision by the judicial body that 
will pass on it, is it held in abey ance? 

Mr. Morenovse. It is held in abeyance. Everything is suspended. 

Mr. Dononve. In other words, it doesn’t become final ? 

Mr. Moreniouse. It doesn’t become final while it is under judicial 
review. 

Mr. Dononvr. Well, pending a hearing and pending also a decision, 
all that time is there an injunction sought? 

Mr. Morrnouse. Not unless it would be a matter of public health 
and great danger to the public, in which case there could be. 

Mr. Dononvur. If a respondent avails himself of the right of judicial 
review and 6 months or a year elapses before a decision is rendered, 
he continues on, does he not, as he did before your Commission 4 

Mr. Morrnovusr. That is right, but anything he does is not action- 
able because it is not in violation because there is no effective order 
until it is made effective by the termination of the judicial review. 

Mr. Dononvur. That is what I am leading up to. 

Now, in the event that a year elapses before the court makes a 
decision, either sustaining or overruling the Commission. Suppose 
that after a year the court decides that he was in violation and 
sustains the Commission’s decision. Is that penalty of say $5,000 
retroactive back to today ? 

Mr. Morenovuse. No, sir, Mr. Congressman. I must say this; that 
the termination of the judicial review would not be a statement by 
the court that the respondent had been in violation. It would be a 
decision that the order was a v alid order and that the Commission 
was not exceeding its powers in issuing it, and respondent could be 
held for no violation committed previous to that time. 

Mr. Dononve. In other words, the civil penalty starts from the time 
that the judicial decision is rendered ? 

Mr. Morenousr. Yes: and after he has exhausted every right given 
him by the statute. 

Mr. Hortzman. So that just to clarify this further, if the court 
sustained the finding of the Commission, they cannot impose a penalty 
for all that time that interceded because that order would not have 
been final, 

Mr. Morenouss. It would not have been effective. 

Mr. Hourzman. That clears it up for me. 
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Mr. Rogrrs. Of course, if it is under the Clayton Act, then after it 
had gone to court and come back, then you would have to go back and 
cite him for contempt, wouldn’t you ¢ 

Mr. Morenovuse. We couldn’t do that. First after it had gone to 
the court and the court had affirmed the Commission’s order in the 
Clayton Act case, then an investigational administrative hearing 
would have to be held, and the record would be certified to the court 
and ask the court for a decree of enforcement. Then after that decree 
of enforcement, he would have to violate it again a third time before 
we could ask the court to prosecute him for contempt. 

Mr. Rocers. The object of this legislation is that when the order 
becomes effective, if he then violates he is subject to the penalty? 

Mr. Morenouse. He is not only subject to the penalty, but under 

section 10 of the Federal Trade Commission Act on the application 

of the Attorney General a mandatory injunction can be issued enfore- 
ing obedience to the order of the Commission, and during the last 
fiscal year we obtained under the Federal Trade Commission civil 
penalty act procedures, we obtained in addition to the judgments some 
five such mandatory injunctions. 

The Cuarrman. You might proceed. 

Mr. Anverson. The Association of the Bar of the City of New York 
has made one further objection. This is to the use of the word “evi- 
dence” rather than “substantial evidence” in providing for the con- 
clusiveness of findings of fact by commissions or boards under section 
11 of the Clayton Act. It is argued that the deletion of the word 
“substantial” could adversely affect the requirement that boards and 
commissions must be bound by the substantial evidence doctrine. 

This matter was considered quite fully by the Senate at the time it 

assed S. 726 on March 18, 1959 (86 Congressional Record, p. 4005). 
it was then clearly stated that it was deemed appropriate to use the 
identical language of section 5(c) of the Federal Trade Commision 
Act in view of the consistent court contruction that the language did 
require that Commission findings be based upon substantial ev idence; 
that the use of any other language i in a subsequent enactment might be 
construed as indic ating a congressional intent that the Federal Trade 
Commission and Clayton Acts be differently construed; and that the 
same substantial evidence rule required by the Administrative Pro- 
cedure Act and by the Federal Trade Commission Act, as construed, 
was intended. The Commission seeks no deviation from the substantial 
evidence rule. 

The Cuarrman. The word “substantial” is in the Clayton <Aet, 
isn’t it / 

Mr. Anperrson. It is in the Federal Trade Conimission Act and it 
is in the Clayton Act also. 

Mr. Marerz. Governor Anderson, under present section 11 of the 
Clayton Act, it is provided specifically, and I quote: “The findings 
of the Commission or Board as to the facts if supported by substantial 
evidence shall be conclusive.” 

Now, in the event the Congress should enact this bill to amend the 
Clayton Act and delete the word “substantial,” might the court not 
assume that a change in the substantial evidence rule had been implied ¢ 

Mr. Anprerson. | believe you are correct. 

Mr. Maerz. Therefore isn’t that reason for including the word 
“substantial” in this bill ? 
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Mr. Anperson. I believe that the reason for including “substantial” 
is that we will have the benefit of all of the Commission and court 
construction that we have had in our cases duri ing these many years. 

Mr. Marerz. Let me put it this way, sir: Under the bill S. 726, 
which was adopted by the Senate, it is prov ided that if the findines 
of the Commission are supported by evidence, those findings shall be 
conclusive. That provision parallels the provisions of the Federal 
Trade Commission Act. My point is this: Under the Clayton Act 
presently, which this bill seeks to amend, it is provided that the find- 
ings of the Commission or Board as to the facts, if supported by sub- 
stantial evidence, shall be conclusive. Now, if you take out the word 
“substantial” in this bill, might not a court assume that this bill 
if enacted had made a change in the substantial evidence rule ¢ 

Mr. Anperson. I would like to have Mr. Kern address himself to 
that question, Mr. Maletz. 

Mr. Kern. I think that would be a possible construction were it 
not for the fact of the intervening legislation adopted by the Congress, 
namely, the Administrative Procedure Act. 

The CuarrMan. This would be the last in point of time. 

Mr. Kern. The last in point of time. 

The Cuarrman. That might be controlling. 

Mr. Kern. I would think, sir, that the Administrative Procedure 
Act is a basic act which requires the Commission to base its findings 
on substantial evidence, and therefore it would be controlling, and J 
wouldn’t think you would have to with respect to each new act of 
legislation insert the word “substantial.” It would seem to be un 
necessary, but if the conimittee thinks that there is any real danger 
involved, the Commission certainly does not wish, as it states here, 
to have any deviation from the substantial evidence rule. 

Mr. Hourzman. May I ask this question now: The act now talks 
of substantial evidence, as the chairman has pointed out. If you now 
change it and delete the word “substantial,” the courts could well 
construe the intent of Congress to delete it in spite of the Administra- 
tive Procedure Act. 

Now, my question specifically is this: How would this deletion 
help: you in administering the act / 

Mr. Kern. Nota bit, sir. 

Mr. Hourzman. Then I would suggest we leave it in so it would 
permit of no conflict. 

Mr. Kern. It would not help us one bit, and I think we are all 
agreed that the Commission should base its findings upon substantial 
evidence. 

Mr. Maerz. Is it the position of the Commission now that it has 
no objection to inserting in the bill specifically the word “substantial” 

Mr. Anperson. No, we believe it should be. 

Mr. Marerz. You would be in favor of such amendment? 

Mr. Anperson. It would be our thinking that “substantial” should 
be inserted before evidence because of the great quantity of case law 
we have built up. 


Mr. Hotrzman. And we can keep the bar association happy with it, 
too. 


Mr. Anperson. Apparently that seems to be one place where we 


agree, 
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Mr. Maverz. Governor Anderson, I have a few technical questions, 
if I may. As I understand it, these bills pending before the subcom- 
mittee incorporate in the Clayton Act procedural provisions which 
are already contained in section 5 of the Federal Trade Commission 
Act? 

Mr. Anperson. Yes. 

Mr. Maerz. It is correct, is it not, that under section 5(g) of the 
Federal Trade Commission Act, the Commission may, after a cease- 
and-desist order becomes final modify the order, alter it, or set it 
aside after notification and opportunity for hearing whenever in the 
opinion of the Commission conditions of fact or law have so changed 
as to require such action or if the public interest shall so require ? 

Mr. Anperson. That is right. 

Mr. Maerz. On the other hand, subsection g(1) of the pending 
bills—and that subsection is found on page 4—does not contain similar 
provisions. My question is this: Should these provisions of the Fed- 
eral Trade Commission Act specifically authorizing the Commission 
to modify or alter its order be incorporated in the present bills? 

Mr. Anverson. Mr. Berman, who has given a great deal of study 
to this, I think, is probably ready to give an opinion. 

Mr. Matrerz. May I, in connection with this last question, address 
this further question to Mr. Berman: In the absence of such a pro- 
vision in the pending bills, wouldn’t there be some question as to 
whether the Commission would have the authority on its own motion 
to reopen, alter, or modify a Clayton Act cease-and-desist order? 

Mr. Berman. In answer to your question, I think that the purpose 
of the present proposal is to give Commission orders finality. The bill 
only goes that far. However, I think it would be appropriate to make 
it clear in legislation that the Commission should have the power to 
modify orders when that is appropriate, and speaking for myself, I 
certainly think that it would be well if the committee feels that it 
could be included in this bill, to do so. 

Mr. Rogers. Did I understand you to say you thought it would be 
appropriate that the Commission should have permission or authority 
to modify orders? 

Mr. Berman. Yes, sir. 

Mr. Rogers. Now, if that permission was given, would it neces- 
sarily follow that as the orders were modified the respondent would 
have a right again to appeal? 

Mr. Berman. Yes, sir. In other words, when the Commission 
changes an obligation imposed upon a party that it has an adversary 
proceeding against, he has a right to be heard, and to the extent that 
the order would be modified, he would have a right to go to court 
again. 

Mr. Houttzman. It would bea brand new finding each time? 

Mr. Berman. Yes, sir. 

Mr. Maerz. Governor Anderson, could you supply for the record 
a list showing the number of actions brought by the Attorney General 
to recover civil penalties under section 5 of the Federal Trade Com- 
mission Act? 


Mr. Anperson. The Commission would be happy, Mr. Maletz, to 


supply that information. 
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(Subsequently, the following information was received :) 


FreperaL TrapE COMMISSION, 
Washington, D.C., June 1, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: During the May 27, 1959, hearing before the Antitrust 
Subcommittee of the House Committee on the Judiciary on H.R. 2977, H.R. 432, 
H.R. 6049, and 8S. 726, 86th Congress, Ist session, the Commission was requested 
to furnish a list of civil penalty cases brought under section 5 of the Federal 
Trade Commission Act and contempt actions instituted for violation of the 
Clayton Act, together with the result in each case. The attached table of cases 
supplies that information. 

The Commission was also requested to comment on additional amendments 
suggested by the Interstate Commerce Commission. The Interstate Commerce 
Commission's recommendations are intended to clarify the act so that com- 
missions and boards may conduct further hearings and rehearings, including 
the taking of additional testimony, in a case which has been reviewed by a court 
of appeals without the requirement that the commission or board or the party 
respondent first go to the court of appeals to obtain the appropriate directive. 
To that end, the Interstate Commerce Commission has recommended that the 
second paragraph of section 11 of the Clayton Act, which would be designated 
as subsection (b) of the bill, be amended to include the italicized words, as 
follows: 

“Until a transcript of the record in such hearing shall have been filed in a 
U.S. court of appeals, as hereinafter provided, the commission or board may at 
any time, upon such notice, and in such manner as it shall deem proper, either 
with or without rehearing or further hearing, modify or set aside, in whole or 
in part, any report or any order made or issued by it under this section.” 

And that the following sentence appearing on page 3 of the bill be amended by 
the addition of the italicized words, as follows: 

“If either party shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that such additional evi- 
dence is material and that there are reasonable grounds for the failure to adduce 
such evidence in the proceeding before the commission or board, the court may 
order such additional evidence to be taken before the commission or board, and 
to be adduced upon the hearing in such manner and upon such terms and con- 
ditions as to the court may seem proper: Provided, That applications for hearing 
by persons subject to such an order of a commission or board, except as to mat- 
ters discovered or arising after the filing in the court of the transcript of the 
record of the proceeding before the commission or board, shali be made to and 
determined by the commission or board, subject to review by the court upon the 
review of the order of the commission or board.” 

The particular sentences which the Interstate Commerce Commission would 
amend pertain to administrative authority to make changes in its findings and 
orders up to the time jurisdiction is vested in a court of appeals when cases are 
appealed to that court, as well as to the authority of that court, upon the motion 
of any party, to direct the adduction of additional evidence in cases pending 
before that court. That language, however, is not intended to authorize the 
reopening of cases and the amendment of orders subsequent to the vesting of 
jurisdiction in courts of appeals or the adduction of additional testimony after 
the case has been decided by the court and the term has expired. 

Similar language in the National Labor Relations Act was so construed in 
Mine Workers v. Eagle-Picher Co. (825 U.S 335 (1945) ), where it was held that 
the National Labor Relations Board could not take action to reopen a case and 
amend an order once it had been affirmed by a court of appeals, nor could it, as a 
matter of right, have the case remanded to it for such a purpose. That very 
ease, however, cited with apparent approval, and distinguished, the case of 
American Chain & Cable Co., Inc. v. Federal Trade Commiasion (142 F. 2d 9098 
(C.A. 4, 1944) ), where it had been held that under the specific language of the 
Federal Trade Commission Act the Commission could, even after an order had 
been affirmed and enforced by a court of appeals, reopen that case and alter, 
modify, or set aside an order. 
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In view of the court construction that has already been given to the pertinent 
language in the Federal Trade Commission Act, the Commission, therefore, be- 
lieves that it would be appropriate to include that language in the Clayton Act 
to accomplish the purpose of allowing commissions and boards under the Clayton 
Act to reopen cases and modify findings and orders even after they have become 
final, without the necessity for either the Commission or a party to first go toa 
court of appeals. The Commission, therefore, suggests that section 11 of the 
Clayton Act be further amended by substituting the following for the last sen- 
tence of the paragraph to be redesignated as subsection (b) of section 11: 

“Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review 
has been filed within such time then until the record in the proceeding has been 
filed in a court of appeals of the United States, as hereinafter provided, the Com- 
mission or Buard may at any time, upon such notice and in such manner as it 
shall deem proper, modify or set aside, in whole or in part, any report or any 
order made or issued by it under this section. After the expiration of the time 
allowed for filing a petition for review, if no such petition has been duly filed 
within such time, the Commission or Board may at any time, after notice and 
opportunity for hearing, reopen and alter, modify, or set aside, in whole or in 
part, any report or order made or issued by it under this section, whenever in the 
opinion of the Commission or Board conditions of fact or of law have so changed 
as to require such action or if the public interest shall so require: Provided, how- 
ever, That the said person may, within sixty days after service upon him of said 
report or order entered after such a reopening, obtain a review thereof in the 
appropriate court of appeals of the United States, in the manner provided in 
subsection (c) of this section.” 

By direction of the Commission. 

JOHN W. GwYNNe, Chairman. 


Civil penalty cases brought under sec. 5 of the Federal Trade Commission Act 








FTC | 
Docket Name of case | Penalty 
No. j | assessed 
3160 | Oppenheim, Collins & Company, Inc._.........--- , ie | $1, 500, 00 
3059 | Mells Manufacturing Company......-.-.-.-- ; Ea ee cdkaniod 600. 00 
BOer | Oe 2 Be Beles COMDRRY, 66 Bloc cncccwccadcccences-ctecesescce tom 4, 500. 00 
2607 | Levore Company, et al. < ees - : ; . 1 500. 00 
3123 | Purity Products Company, et al 6 i oa 2, 500. 00 
2652 | Holst Publishing Company, et al........-. desl toile picllnchil tie atten 2, 000. 00 
1788 | Elmer Candy C ompany -- a m saint 1, 000. 00 
3075 | Herbal Medicine Company, et .- : 4 “a 100. 00 
3111 | Deran Confectionery Company _-.. bee otic : ‘ 1, 000. 00 
2229 | Joseph A. Piuma- pe. oe pee a Td i idl tan sit 3, 250. 00 
2696 | Walter T. Hall & Company Siciaiaaniaeimncded sauen ; 1, 000. 00 
3042 | Bureau of Hygiene, Inc., et al.._.-- cates : : | 500. 00 
2939 | Helena Rubinstein, Inc heck 5, 000. 00 
1579 | Klimate-Pruf Manufacturing Company .-...----- : acid 1, 000. 00 
2665 | J. H. Casey Company. sole ia idehvenaie Cs a 40. 00 
2777 | Plantation Chocolate C ompany, Ine... ahs : 600. 00 
3440 | Kar-Nu Company, et al ; ae , 1,000 00 
2319 | Chesapeake Distilling & Distributing Company..........__-- . 100. 00 
3073 Dr. Emile C arpentier . . ; ta : 15, 000. 00 
3166 | Mutual Printing C omp: iny, Inc., et al ie ; 1, 500. 00 
2412 | Montebello Distillers, Inc_.. --- me teehee ee eee ; ies cihiaihs 100. 00 
3261 | Ink Company of America, et al_....-- . . ll eee . ; : “a 525. 00 
3630 | Midwest Sales Syndicate, et al ; atnenaia insane io 750. 00 
3617 ae 93 Equipment Speciality C ompany ‘ i = 500. 00 
2529 | Carl E. Koch, et al ade ‘aibldbh d ‘ibis sie 2, 500. 00 
3198 | Rogers Rede mption Bure: au, et al. sich : ; as 400. 00 
3238 | William C. Steffy, et al_. tactics ‘ 5, 000. 00 
3045 | Melster Candy Company ie hscbode : 1, 000. 00 
3011 | Midwest Studios, Inc., et al.........-....-- " . Kes fd - f 1, 500, 00 
3051 | Lanteen Laboratories, Inc., et al_..........- i etiad 2, 500, 00 
2959 | Sweets Company of America, Inc.......- : 1, 000. 00 
3060 | American Television Institute, Inc., et al iL ; 2, 500. 00 
1574 | Standard Education Society, et al........-- 1, 000. 00 
2621 | Sweet Candy C ompany sea » ea red ‘ 1, 000. OO 
2874 | Wilson Chemical Cor npany, Inc ; 1, 800. 00 
4193 | Kongo Chemical Company, Inc d 200, 00 
2132 | Irving Roy Jacobson, et al_......__- : 1, 000, 00 
1880 | Gellman Brothers ‘ \ 1, 500. 00 


See footnotes at end of table. 
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Civil penalty cases brought under sec. 5 of the Federal Trade Commission Act— 
Continued 














FTC | Penalty 
Docket Name of case { assessed 
No | 
3075 | Herbal Medicine Company, et al : . $500. 00 
3486 | Certane Company, et al | 750. 00 
2480 | G. Leach & Company ° 1, 000. 00 
2046 | Westmore Sales Promotion Service, In« ; i . 10, 000. 00 
2641 | Rango Tablet Company, et al . | 5, C00. 00 
2565 | National Electrical Manufacturers Association, et al i. wibaina 38, 000. 00 
3569 | Paramount Products Company, et al_-- 2 2, 000. 00 
4572 | Manhattan Brewing Company ‘ 4, 900. 00 
2865 Atlantic Coast Oil Company of New York, Inc ae 2, 500. 00 
6321 | Office of Civil Preparation 25, 500. 00 
4942 | Domestic Diathermy Company pre 20, 038. 20 
4649 W oelfel Studio, et al 4, 500. 00 
5664 | Lady Carile Coats, Inc., et al 1, 000. 00 
1-22030 | Shelbrooke Coats, et al 1, 000. 00 
4422 | Thomas Managment Corporation, et al 11, 600. 00 
4088 National Lacquer Manufacturing Company, et al 4, 000. 00 
3011 Midwest Studios, Inc., et al 14, 000. 00 
4370 | Westville Re nery, Inc 1, 750. 00 
6820 | Purofied Down Products Corporation, et al (2) 
247 | Shapiro Felt Rug Company, Inc., et al 1, 200. 00 
4832 | International Research, et al. (Edward Lowenthal si 1, 500. 00 
5717 | Coradio, Inc., et al ! 3, 000. 00 
5686 | Civil Preparation Service, et al. (Don N. Carnerie 25, 000. 00 
5730 United Surveys, et al 1, 500. 00 
3601 | Century Metalcraft Corp 14, 000. 00 
4002 | Hollywood Film Studio 1 962. 38 
0) | Steelco Stainle Steel, Inc., et 9, 025. 60 
6832 | Hauptman Feather Co 2, 000. 00 
4182 Air Conditioning Training Corp., et al. (Morris A. Gluck). 10. 000. 00 
503 Sevdel Chemical Co., et al ‘ 3, 000. 00 
5746 Walter W. Gramer 1 600. 00 
5004 | Tru-Health Garments Corp 1 200. 00 
046 | Irving Drew Corp 2, 500. 00 
5047 Dr. Hiss Shoes, Inc 2. 500. 00 
4237 Masterkraft Guild Weavers, Inc C, James Garofalo). a ! 1,000. 00 
6164 | Capitol Service, Inc., et al 2, 000. 00 
US. Robert Hall Clothe Inc., et al 10, 000. 00 
5918 | Snappy Fashions, Inc., et al ; 5, 200. 00 
5977 | Sidney J. Mueller 8, 000. 00 
6109 | Paul R. Dooley, Inc., et al ! 1, 500.00 
§982 | American Greetings Corp ‘ 10, 600. 00 
3985 | B. F. Goodrich Co-__. 2, 500. 00 
4033 | Sears, Roebuck & Co 500. 00 
4054 | Western Auto Supply Co 3, 150. 00 
4565 | National Assn. of Sanitary Milk Bottle Closure Mfrs., et al (Mid West Bottle 
Cap Co., In 3, 000. 00 
S78, Bostwick Laboratories, In¢ | 1, 750. 00 
6065 | Maryland Distributors, et al. (Jules Livingston 1, 500. 00 
5874 | Sanitary Feather Co. (Daniel Huttner 1 300. 00 
4565 | National Assn. of Sanitary Milk Bottle Closure Mfrs., et al. (American Seal-Kap 
Corp , etal a — - 12, 000. 00 
3457 | Charlotte Novelty Co. (Jack Salup) 1 500. 00 
5703 | Educational Surveys (Larry M. Deeter 650. 00 
6205 Sew-Ezy Machine Co., etal. (Stanley L. Rose) ! 2, 500. 00 
6170 | Washington Institute of Practical Nursing, et al. (Harry A. Burch) ! 10, 200. 00 
4832 | International Research, et al. (Edward Lowenthal, et al | 2, 500. 00 


Contempt cases involving violations of court decrees enforcing Clayton Act 


orders 
FTC Penalty 
Docket Name of case | assessed 
No. 
3032 | Biddle Purchasing Company... -. , acdeinetent | $500 
5279 | Whitney & Company, et al_ _. ; axe | @) 


1 And injunction 
2 Judgment for defendants, 
* Pending. 


41637—59 3 
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FEDERAL TRADE COMMISSION, 
Washington, D.C., June 1, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CHAIRMAN: This is with further reference to H.R. 2977, H.R. 432, 
H.R. 6049, and S. 726, 86th Congress, 1st session, bills to make Clayton Act 
orders final. All of these bills, as does section 5 of the Federal Trade Commis- 
sion Act, provide for civil penalty of not more than $5,000 for each violation 
of an order which has become final, with the additional provision that each day 
of continuing failure or neglect to obey such an order shall be deemed a separate 
offense. 

Testimony has already been given showing the importance of having adequate 
penalty provisions to effect enforcement of orders which have become final. 
Many of these corporations that become subject to Clayton Act orders to cease 
and desist are extremely large and substantial economic interests are involved 
in Clayton Act cases. There is, therefore, no basis for enacting a lesser penalty 
provision in the Clayton Act than that currently in the Federal Trade Com- 
mission Act. 

A corporation subject, for example, to an order following violations of section 
3, 7, or 8 of the Clayton Act might well prefer to pay up to a single $5,000 pen- 
alty for violation of the order than to put an end to an exclusive dealing arrange- 
ment, effect divestiture of stocks or assets involved in a merger case or rid itself 
of particular directors where a section 8 violation is involved. The inclusion 
of the provision that each day of a continuing violation shall be deemed a sep- 
arate offense is clearly appropriate and necessary to effect compliance with 
orders in such cases. 

Reference is again made to the fact that the $5,000 penalty provided for each 
violation is a maximum figure and that the full penalty to be assessed is a 
matter for court discretion. That discretion has certainly not been abused under 
the Federal Trade Commission Act to the extent of imposing exorbitant penalties, 
and there is no basis for believing that exorbitant penalties would be imposed if 
similar provisions were placed in the Clayton Act. 

Sincerely, 
EARL W. KINTNER, 
General Counsel. 

Mr. Maerz. Do you know offhand what has been the maximum 
amount of recovery in any case ? 

Mr. Anperson. I think that Mr. Morehouse, who is in charge of 
that portion of our work, could tell us that. 

Mr. Morenovuse. Was the question how many civil pore! 

Mr. Maerz. How many actions have been brought by the Attorney 
General to recover civil penalties under section 5? 

Mr. Morenovuse. From the beginning of the Wheeler-Lea Act ? 

Mr. Maerz. Could you supply that for the record ? 

Mr. Morenovuse. I have it right here—55 at the end of 1958, and 9, 
which is 64 actions. 

Mr. Maretrz. Would you supply, sir, for the record a list showing 
each case filed to obtain a civil penalty and the outcome of each ? 

Mr. Morenovse. I will be glad to. 

(The information appears on p. 27.) 

Mr. Matetz. In the event a cease and desist order of the Federal 
Trade Commission issued under the Federal Trade Commission Act 
is affirmed by the court of appeals, I take it that a violation would 
then constitute a contempt of court; is that right ? 

Mr. Anperson. Under a Federal Trade Commission Act violation, 
well, I believe that is correct. I would like to have Mr. Kern handle 


that. 


Mr. Kern. I didn’t hear the question. 
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Mr. Mauerz. Put it this way: In the event a cease and desist order 
of the Federal Trade Commission, issued under the Federal Trade 
Commission Act, is affirmed by a court of appeals, would a violation 
of the court order of aflirmance constitute a contempt of court ? 

Mr. Kern. It would. 

Mr. Maerz. So a person violating an order under such circum- 
stances would be subject to a contempt citation as well as a civil pen- 
alty, is that right? 

Mr. Kern. That is correct. 

Mr. Maerz. Has any person alleged to have violated a Federal 
Trade Commission order ever been cited for contempt in addition to 
having been made a defendant in an action for civil penalties ? 

Mr. Kern. I don’t think so, not for both. For one or the other. 

The Carman. Have they been cited for contempt without the 
penalty or fine ¢ 

Mr. Kern. Ona few rare occasions I think that is true. 

Mr. Morenouse. Yes. 

Mr. McCuttocn. Would the chairman yield? Would a person 
cited for that violation be entitled toa trial by jury ? 

Mr. Kern. I think in the few cases that we have had of that char- 
acter, they waived trial by jury. 

The CHAIRMAN. They waived it. Did you accede to their right of 
trial by jury ? 

Mr. Kern. They have never demanded it, sir. They have waived it. 

The Cuarrman. They waived it without your intercession. You 
didn’t ask that it be tried by the court alone. 

Mr. Kern. I think that is correct. I am not positive about that. I 
will have to ask the General Counsel’s Office to answer that question. 

Mr. Berman. I know, for ex: ample, in one of the very first contempt 
proceedings instituted by the Commission, which was the Biddle case, 
without any discussion of jury trial, the court remanded the case to 
the Commission as a master to make findings of fact as to whether or 
not the order had been violated—to make findings as to the facts. In 
that particular case, however, after the case was remanded to the 
Commission as a master, the respondent amended its pleadings so 
the court was able to dispose of the case on the pleadings and we never 
did so act. 

The Cuatrman. But what is your answer to the question of the gen- 
tleman from Ohio, who asked whether there have ever been any trials 
by jury, or whether they are entitled to trial by jury ? 

Mr. Berman. My personal opinion is that that is a question which 
is in doubt. I personally am inclined to believe they would not be 
entitled to a trial by jury. There are several cases that state that a 
court is entitled to uphold its own dignity and it doesn’t require a jury 
to tell it whether somebody has been contemptuous of it. 

Mr. Maerz. Governor Anderson, in the event a court decrees the 
payment of a civil penalty by a respondent, is that order of the court 
appealable on the basis that the penalty imposed is excessive ? 

Mr. Anperson. I believe that that is appealable. 

Mr. Materz. And the constitutional provision prohibiting excessive 
fines would be applicable ? 

Mr. Anperson. Yes, I am sure it would. 
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Mr. Maerz. Now, in your judgment does a violation of the Clayton 
Act automatically constitute a violation of the Federal Trade om- 
mission Act as well ? 

Mr. Anperson. There have been a lot of debates on that subject. I 
imagine that one’s philosophy enters into that. There is a feeling by 
many people that any violation of the Clayton Act is automatically a 
violation of the Federal Trade Commission Act, whereas it is not true 
the other way around. 

Mr. Maerz. If a violation of the Clayton Act is also a violation of 
the Federal Trade Commission Act, couldn’t the Commission in every 
instance where it charges a violation of the C layton Act add a cor- 
responding charge that the Federal Trade Commission Act is being 
violated, and upon finding a violation to issue a cease and desist or- 
der under both the Clayton Act and the Federal Trade Commission 
Act ? 

Mr. Anprerson. Mr. Maletz, in view of the fact that the Clayton Act 
has a specific designation as to what are violations, of course, the Com- 
mission respects it and observes it, because C ongress has singled out 
these things as being bad; whereas in the Federal Trade Commission 
Act it is left up to the Commission. But in certain cases we have 
used both the Federal Trade Commission Act and the appropriate 
portion of the Clayton Act in attacking the instance. We have done 
that in a number of cases. 

Mr. Maerz. Would you supply for the record a list of every con- 
tempt action filed by the Commission for violation of the Clayton Act? 

Mr. AnperSON. Yes, sir; we will be glad to. 

Mr. Maerz. Now the Interstate Commerce Commission has recom- 
mended two amendments. I take it that these amendments of the 
Interstate Commerce Commission have come to your attention. 

Mr. Anperson. I am not aware of them. 

Mr. Maerz. The Interstate Commerce Commission addressed 
communication to the Senate Judiciary Committee, antitrust subcom- 
mittee which was reprinted in the report of the Senate Judiciary Com- 
mittee on S. 726, and I wonder if at your convenience you would 
comment on these suggestions which have been made by the ICC. 

Mr. Anperson. The Commission will be happy to do so. 

The CHarrman. Well, that will finish the questioning. 

Do you want to finish your statement? We may have to vote in a 
minute, or do you want to 

Mr. Anverson. I have about a third of a page left, sir. 

The CHatrMAN. Suppose you finish reading. 

Mr. Anverson. If it is all right with you, Mr. Chairman, we will 
submit it for the record to save the res iding. 

The Cuarrman. Consider it as read. 

(The statement follows :) 





STATEMENT OF THE FEpERAL TRADE COMMISSION 


This statement is made at the request of your chairman to present the views 
of the Federal Trade Commission on H.R. 2977, H.R. 482, H.R. 6049 and S. 726. 
The three bills introduced in the House of Representatives differ from S. 726, 
as passed by the Senate on March 18, 1959, in that S. 726 incorporates procedural 
changes relating to court review of agency orders enacted by Public Law 85-791. 
S. 726 correctly reflects those changes. The only other variation is that H.R. 
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29977 and H.R. 482, apparently through a printing error, use the word “season- 
ab'e” at page 3, line 6, rather than “reasonable.” 

The major purpose of the proposed legislation is to make orders issued under 
section 11 of the Clayton Act final in the same manner in which orders issued by 
the Federal Trade Commission under section 5 of the Federal Trade Commission 
Act become final; that is, upon the expiration of the time for filing a petition 
for review of the administrative order in an appropriate U.S. court of appeals, 
if such a petition has not been filed within that time 

The bills also incorporate the penalty provisions of the Federal Trade Com- 
mission Act, by providing for a civil penalty of not more than $5,000 for each 
violation of a Commission or board order. Each violation would be con- 
sidered a separate offense, except that in the case of a violation through con- 
tinuing failure or neglect to obey a final order each day of continuance thereof 
would be deemed a separate offense. Penalty suits would be filed by the 
Attorney General upon the certification of the facts by the appropriate Commis- 
sion or board 

The Federal Trade Commission Act and the Clayton Act, as amended, are 
the primary statutes under which the Federal Trade Commission acts. Under 
the Federal Trade Commission Act, the Commission is authorized to proceed 
against unfair methods of competition and unfair or deceptive acts or practices, 
the Congress having left the development of such general proscriptive terms to 
the Commission, subject to judicial review By the Clayton Act, however, 
Congress dealt with specific acts and practices which it deemed were so inimical 
to the preservation of free competition that it did not leave their proscription 
to development, but itself directed their cessation. These acts were passed in 
their original form at about the same time in 1914 as a joint effort on the part 
of the Congress to stop monopoly in its incipiency. 

Under both acts, the Commission must investigate and, after complaint, 
prove on the record developed during hearings violations of the act before orders 
to cease and desist may issue. Although the two acts, as originally enacted, 
contained similar provisions for the enforcement of such orders, Congress, on 
the occasion of the passage in 1938 of the Wheeler-Lea amendment to the Federal 
Trade Commission Act, provided for the finality of orders issued under that 
act. As stated by the House Committee on Interstate and Foreign Commerce 
at page 4 of Report No. 1615, 75th Congress, Ist session on S. 1077: 

“The provisions of subsections (g) to (k) of seetion 5, inclusive, are for the 
purpose of making definite and certain when the Commission’s orders to cease 
and desist become final, and are similar to those found in the Revenue Act of 1926, 
fixing the time when the orders of the Board of Tax Appeals become final.” 

Under the Federal Trade Commission Act, by reason of the 1938 Wheeler-Lea 
amendment, an order to cease and desist becomes final upon the expiration of 
the time allowed for filing a petition for review, if no such petition is filed within 
that time. Once an order has become final, the Commission can certify the 
facts of a violation to the Attorney General who may then proceed in an appro- 
priate district court for the recovery of civil penalties. In contrast, the Clayton 
Act contains no provision for finality of the order and no procedure for the 
securing of civil penalties for violations thereof. 

Existing procedures under the Clayton Act are laborious, time-consuming, and 
expensive. After a Clayton Act order to cease and desist has been issued, follow- 
ing investigation, complaint, and proof of violation on the record, the Commission 
must “gain investigate and again prove violations of the order and of the act 
before the Commisison can obtain a court order commanding obedience to the 
Commission's order to cease and desist. Only then, if the respondent violates 
the act a third time, by virtue of being in contempt of court, does he become 
subject to penalty. Thus, before a respondent can actually be punished for 
violation of the Clayton Act, as amended by the Robinson-Patman Act, the Federal 
Trade Commission must conduct three successive investigations and must on 
three snecessive occasions prove violations of the law 

As the Clayton Act now stands, a person found to have violated that act is not 
made subject to an effective order to cease and desist. The original pro- 
ceeding at Commission level is a preliminary skirmish prerequisite to the Com- 
mission’s going to court with respect to a subsequent violation. And it is only 
the court's order, issued after the subsequent showing of violation, that compels 
obedience 

The effectiveness of the Clayton Act has long been handicapped by the absence 
of adequate enforcement provisions. The proposed legislation would fill this 
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enforcement void. The need for the amendatory legislation became even more 
pressing in 1952 when the Supreme Court decided Federal Trade Commission y, 
Ruberoid (343 U.S. 470). Prior to that decision, the Commission proceeded 
for enforcement of Clayton Act orders by cross-petition in cases where re. 
spondents had petitioned for review in the U.S. courts of appeals. In Ruberoid, 
the Supreme Court held that the courts were without authority to issue an 
order commanding obedience to an order of the Commission under the Clayton 
Act until the Commission had established violations of its order, Commenting 
on this holding, Justice Jackson stated in dissent: “IT see no real sense, when 
the case is already before the Court and is approved, in requiring one more 
violation before its obedience will be made mandatory on pain of contempt” 
(343 U.S., at p. 494). 

It is indeed an anomaly that orders issued by the Commission in furtherance 
of the general proscriptions of the Federal Trade Commission Act have finality, 
whereas orders issued following violations of the more specific prohibitions of the 
Clayton Act do not. Not only is the present situation anomalous, but the Clayton 
Act stands incomplete until such an amendment as that proposed is enacted. The 
Commission believes that proper implementation of an effective antitrust policy 
requires correction of this situation. 

The Commission has been asked to comment on objections to the bills con- 
tained in statements submitted by the American Bar Asociation and the Asso- 
ciation of the Bar of the City of New York. 

The American Bar Association has characterized the Commission's position 
of favoring the legislation as simply a plea for uniformity of enforcement pro- 
cedure for Commission orders, whether issued under the Clayton Act or the 
Federal Trade Commission Act. We believe that this contention has already 
been answered in the foregoing portion of this statement where we have demon- 
strated that the proposed legislation is required to provide compliance with an 
act which the Congress undoubtedly intended should be enforced. 

Both bar associations stress an assumed “right” of a respondent not to have 
to go to court as long as he is willing to comply with the order to cease and 
desist which has been issued against him. This position totally ignores the 
right and the interest of the public in having an effective order outstanding 
against a law violator. 

The Commission's order is issued in the course of an adjudicative proceeding 
wherein a respondent has been found to have violated u law enacted by the 
Congress. Provision should be made for the completion of such an adjudication. 
The logical sequence of events should be that if a respondent objects to a Com- 
mission order for any reason, he should appeal to a court within a reasonable 
time so that the matter can be decided once and for all. He should not be 
allowed to sit back, possibly for years, and then not only contest the charges of 
a new violation, but be in a position to challenge all of the aspects of the original 
ease upon which the Commission’s order was based, as well as that order itself. 
Congress has already expressed its disapproval of such a frustrating and com- 
plicated procedure in its consideration and passage of the Wheeler-Lea amend- 
ment to the Federal Trade Commission Act. 

The bar associations attempt to butress their argument by making a general 
attack upon the breadth of the Commission’s Clayton Act orders. This attempt 
confuses the problem of drafting appropriate orders in particular cases with the 
question of whether orders should be made final. There is no relevancy between 
the two subjects. No one would suggest that courts be deprived of their in- 
junctive powers because of a disagreement in a particular case with the specific 
order entered. And, in any event, the proposed legislation provides for adequate 
court review of Commission orders. 

The Commission cannot discuss the question of the appropriate breadth of 
orders in a vacuum. Suffice it to say that in the very case relied upon by the 
American Bar Association in support of its argument, Federal Trade Commis- 
sion vy. Ruberoid (343 U.S. 470), the majority of the Court decided that the 
Commission was justified in issuing the order that it did and upheld the court 
of appeals’ affirmance of that order. 

Whatever the challenge to a Commission order may be, the Commission feels 
that that challenge should be raised in court within a reasonable time after the 
Commission’s adjudication, at which time all of the protections which the Amer- 
ican Bar Association urges would be available to the respondent. 

Both bar associations oppose the proposed provision for civil penalty of not 
more than $5,000 for each violation of the final order with each day of a continu- 
ing violation being deemed a separate offense. They state that the penalty is too 
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severe and point to the fact that the majority of penalties imposed under such 
a provision in the Federal Trade Commission Act have been for less than $1,000 
per count. 

The monetary and other economic interests involved in Clayton Act proceed- 
ings are substantial and orders to cease and desist, though made final, would be 
ineffective unless adequate civil penalties are provided. Under the comparable 
provision in the Federal Trade Commission Act, various penalties in excess of 
$1,000 per count have been imposed and there have been three judgments, one 
by default, where full $5,000 penalties for single violations were assessed. It 
can be assumed that instances may also arise under the Clayton Act where 
violations will merit the full $5,000 penalty or some figure in excess of $1,000. 

In considering the possibility of the proposed provision constituting an onerous 
burden upon respondents, it is important to recognize that the $5,000 figure per 
violation is the maximum amount that may be imposed. It is to be assumed that 
courts would, under the Clayton Act as they have under the Federal Trade Com- 
mission Act, exercise their judgment to impose appropriate penalties. It is in- 
teresting to note the following discussion of penalty provisions by the House 
Committee on Interstate and Foreign Commerce at the time it reported on the 
then proposed Wheeler-Lea amendment to the Federal Trade Commission Act: 

“Subsection (1) provides that any person, partnership, or corporation who 
fails to obey an order of the Commission to cease and desist after it has become 
final, and while it is in effect, shall forfeit and pay to the United States a civil 
penalty of not more than $5,000 for each violation, which shall accrue to the 
United States and may be recovered by a civil action brought by the United 
States. The object of the provision is to enforce obedience to the Commission’s 
orders to cease and desist after such orders have become final through approval 
of the courts or through the failure of respondents to seek review. Similar pro- 
visions are contained in the Packers and Stockyards Act of 1921 (sec. 195, title 7, 
U.S.C.A.) and in the Securities Exchange Act of 1934 (sec. 7Sy (a), title 15, 
U.8.C.A.).” 

The Association of the Bar of the City of New York has made one further 
objection. This is to the use of the word “evidence” rather than “substantial 
evidence” in providing for the conclusiveness of findings of fact by commissions 
or boards under section 11 of the Clayton Act. It is argued that the deletion of 
the word “substantial” could adversely affect the requirement that boards and 
commissions must be bound by the substantial evidence doctrine. 

This matter was considered quite fully by the Senate at the time it passed 8. 
726 on March 18, 1959 (S86 Congressional Record 4005). It was then clearly 
stated that it was deemed appropriate to use the identical language of section 
5(c) of the Federal Trade Commission Act in view of the consistent court con- 
struction that that language did require that Commission findings be based 
upon substantial evidence; that the use of any other language in a subsequent 
enactment might be construed as indicating a congressional intent that the 
Federal Trade Commission and Clayton Acts be differently construed; and that 
the same substantial evidence rule required by the Administrative Procedure 
Act and by the Federal Trade Commission Act, as construed, was intended. The 
Commission seeks no deviation from the substantial evidence rule. 

The Commission, therefore, feels that there is no merit to the objections raised 
by the American Bar Association and the Association of the Bar of the city of 
New York and strongly recomends that, reflecting the changes effected by Public 
Law 85-791, the proposed legislation be enacted. 


The Cuarrman. The Chair wishes to offer for the record some 
very interesting communications that have been received. One is 
from the Federal Trade Commission, which is received, in favor of 
the legislation. 

We have a communication from the Federal Reserve Board, which 
approves the bill; a communication from the Interstate Commerce 
Commission, which approves the bill with some suggested amend- 
ments; a communication from the Civil Aeronautics Board, which 
approves the bill; a communication from the Secretary of Commerce, 
who approves the bill; and a communication from the Post Office De- 
partment, which recommends slight amendments concerning mailing. 


1 House of Representatives Rept. No. 1613, 75th Cong., Ist sess., on S. 1077, at p. 4. 
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(The correspondence follows :) 
FEDERAL TRADE COMMISSION, 
Washington, D.C., April 6, 1959, 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in reply to your letters of February 6 and 
March 9, 1959, requesting an exnression of the views and the Federal Trade 
Commission on H.R. 2977 and H.R. 432, respectively, identical bills introduced 
in the 86th Congress, Ist session, to amend section 11 of the Clayton Act to 
provide for the more expeditious enforcement of cease and desist orders 
issued thereunder, and for other purposes 

The major purpose of the proposed legislation is to finalize orders issued 
under section 11 of the Clayton Act in the same manner in which orders issued 
by the Federal Trade Commission under section 5 of the Federal Trade Com- 
mission Act become final; that is, upon the expiration of 60 days if petition 
for review of the administrative order has not been filed in an appropriate 
U.S. court of appeals. 

The bills also incorporate the penalty provisions of the Feder! Trade Com- 
mission Act, by providing for a civil penalty of not more than $5,000 for each 
violation of a commission or board order. Each violation would be considered a 
separate offense, except that in the case of a violation through continuing failure 
or neglect to obey a final order each day of continuance thereof would be deemed 
a separate offense. Penalty suits would be filed by the Attorney General upon 
the certification of the facts by the appropriate commission or board 

The effectiveness of the Clayton Act, as amended by the Robinson-Patman 
Act, has long been handicapped by the absence of adequate enforcement provi- 
sions. Existing procedures are laborious, time-consuming, and very expensive. 
The Federal Trade Commission must investigate and after complaint prove, on 
the record, violations of the act before a cease and desist order may be issued 
After the order to cease and desist has been issued, the Commission must again 
investigate and again prove violations of the order and of the act before the 
Commission can obtain a court order commanding obedience to the Commission's 
order to cease and desist. Upon such proof, the court enforces the Commission’s 
order. Only then, if the respondent violates the act a third time, does he 
become subject to penalty. Thus, before a respondent can actually be punished 
for violation of the Clayton Act, as amended by the Robinson-Patman Act, the 
Federal Trade Commission must conduct three successive investigations and 
must on three successive occasions prove violations of the law 

This procedure is wasteful and uneconomic. Commission attorneys who should 
be trying new cases are forced to spend thousands of hours in the almost never- 
ending task of trying to make old orders legally binding upon the respondents 
Illustrative of the complicated procedure required is the attached summary of 
steps taken in the matter of the American Crayon Co., designated exhibit A 

The proposed legislation would fill the enforcement void which has existed 
for many years. The Commission has songht such legislation for more than 20 
years, but the need for the amendatory legislation became even more pressing in 
1952 when the Supreme Court decided Federal Trade Commission v. Ruberoid 
(3483 U.S. 470). Prior to that decision the Commission had been able to proceed 
for enforcement of Clayton Act orders by cross-petition in cases where respond 
ents had petitioned for review in the U.S. courts of appeals. In Ruberoid the 
Supreme Court held that the courts are without authority to issue an order 
commanding obedience to an order of the Commission under the Clayton Act 
until the Commission had established violations of its order. Commenting on this 
holding, Justice Jackson stated in dissent, “I see no real sense, when the case 
is already before the Court and is approved, in requiring one more violation 
before its obedience will be made mandatory on pain of contempt” (348 U.S 
470, 494) 

Legislation finalizing Federal Trade Commission orders issued under the Clay 
ton Act has been recommended by the President in his 1959 Economie Report to 
the Congress. On March 18, 1959, the Senate passed S. 726, a bill substantially 
identical to the bills now under consideration. The legislation is urgently needed 
and the Clayton Act stands incomplete until such an amendment is enacted. The 
Commission earnestly hopes that the House of Representatives will give early 
attention and favorable consideration to the proposed legislation. 
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The following are recommendations for technical changes which, for the 
most part, would conform the bills under consideration to procedural changes 
relating to court review of agency orders enacted by Public Law 85-791, August 
98, 1958. 

Substitute the following for the sentence beginning on page 2, line 8, and for 
the first portion of the next sentence through the word “transcript’ ’on page 2, 
lines 17-18: 

“A copy of such petition shall be forthwith transmitted by the clerk of the 
court to the commission or board, and thereupon the commission or board shall 
file in the court the record in. the proceeding, as provided in section 2112 of title 
28, United States Code. Upon such filing of the petition the court shall have 
jurisdiction of the proceeding and of the question determined therein concur- 
rently with the commission or board until the filing of the record and shall 
have power to make and enter” 

Substitute “reasonable” for “seasonable” on page 3, line 6. 

Substitute the following for the language appearing on page 3, lines 22-24: 

“(d) Upon the filing of the record with it, the jurisdiction of the court of 
appeals to affirm, enforce, modify, or set aside orders of the commission or 
board shall be exclusive.” 

By direction of the Commission 

JoHuN W. GWYNNE, Chairman. 


N.B. Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on March 27, 1959, and on April 6, 1959, the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


Rosert M. PArRIsSH, Secretary. 
ExnHipit A 


IN THE Matrer oF THE AMERICAN CRAYON Co., Docket 4142, 32 F.T.C. 306 


1. Order to cease and desist from violation of subsections (a) and (d) of 
section 2 of the Clayton Act, as amended by the Robinson-Patman Act, issued 
December 31, 1940. 

2. Initial report of compliance received and filed March 18, 1941. 

3. Letter of complaint received alleging that respondent was violating the 
order in that it was granting preferential discounts to certain distributors, 
June 11, 1948 

4. After study, matter referred for investigation, December 28, 1948 

5. Investigation completed and files referred to Assistant General Counsel 
in Charge of Compliance, April 18, 1951. 

6. Assistant General Counsel in Charge of Compliance recommended that a 
petition for enforcement of the order be filed July 18, 1951. 

7. Commission ordered formal hearings, September 6, 1951, following the 
procedure adopted in F.7.C. v. Standard Brands, Inc. (Docket 2986, 29 F.T.C. 
121, 30 F.T.C, 1117, 46 F.T.C. 1485, 189 F. 2d 510 (C.A. 2, 1951)), August 9, 1951. 

8. Counsel for respondent filed motion to vacate and set aside Commission’s 
order directing hearing be held, April 9, 1952. 

9. Motion denied by Commiss.on, April 15, 1952 

10. Hearing examiner filed report with Commission, August 5, 1952 

11. Respondent filed motion to strike from files report of examiner, August 18, 
1952; motion denied by Commission, April 29, 1953. 

12. The Commission approved, entered of record, and referred to the Secretary 
the “Report of the Federal Trade Commission Upon Its Investigation of Alleged 
Violation of Its Order To Cease and Desist,” April 29, 1953. 

13. Application for enforcement of order filed with transcript of docket 4142, 
U.S. Court of Appeals, Sixth Circuit, July 16, 1954 (case No. 12286) 

Although the application charged violation of only a part of the order, the 
Commission hoped to obtain a decree enforcing the entire order, in contrast 
to the decision of the second circuit in F.7.C. v. Standard Brands, Inc. (189 F. 
2d 510 (C.A. 2, 1951)), in which the court had modified the order and enforced 
it in part only. 

14. Brief and appendix filed by Commission, September 9, 1954. 

15. Reply brief filed by Commission, November 17, 1954. 

16. Oral argument, April 18, 1955. 

17. The U.S. Court of Appeals, Sixth Circuit, by a per curiam order, filed 
without opinion, modified the order by striking paragraphs 1, 2, and 3 which 
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related to section 2(a) of the Clayton Act, and affirmed and enforced paragraphs 
4 and 5 and the succeeding unnumbered paragraph, all of which related to section 
2(d), April 20, 1955 (No. 12286, 223 F. 2d 264). 

18. The Commission filed in the U.S. Court of Appeals, Sixth Circuit, a petition 
for rehearing of that portion of the court’s order which struck paragraphs 1, 2, 
and 3 of the Commission's order, May 5, 1955 

19. Petition for rehearing denied, May 16, 1955. 

20. U.S. Court of Appeals, Sixth Circuit, issued its mandate directing the Com- 
mission to modify the order in conformity with the decision of April 20, 1955, 
and the denial for rehearing of May 16, 1955, June 14, 1955. 

21. The Commission directed that the Solicitor General be requested to apply 
to the Supreme Court for a writ of certiorari to review the decision of the Court 
of Appeals, Sixth Circuit, of April 20, 1955, June 23, 1955. 

22. The Solicitor General filed a petition for a writ of certiorari, September 
12, 1955. The petition asked for certiorari of only that part of the court of 
appeals decision which struck paragraphs 1, 2, and 3 of the Commission's order 
relating to violations of section 2(a) of the Clayton Act. 

23. The Supreme Court granted the petition for certiorari and reversed the 
judgment of the sixth circuit in a per curiam decision, December 9, 1955 (Su- 
preme Court, docket No. 389, 350 U.S. 907, 76S. Ct. 194, 100 L.E. 796) 

On the same day a cross petition for a writ of certiorari by the American 
Crayon Co. was denied (350 U.S. 912, 76 S. Ct. 195, 100 L. Ed. 799). 

24. The court of appeals, acting in purported compliance with the Supreme 
Court order and its action on the two petitions for certiorari, completely reversed 
and set aside its previous decision, February 15, 1956 

25. Commission petitioned for rehearing. U.S. Court of Appeals for the Sixth 
Cireuit, March 1, 1956. The Commission felt that, inasmuch as it had, through 
the Solicitor General, petitioned for a writ of certiorari only on that portion of 
the court of appeals decision which had struck paragraphs 1, 2, and 8 of the 
order, and the Supreme Court had granted the Commission's petition, while 
denying respondent's cross petition, the court of appeals was in error in revers 
ing its entire decision, and thus denying affirmance and enforcement of any part 
of the Commission’s order. 

26. Commission’s petition for rehearing denied, March 22, 1956 

27. The Commission directed that the Solicitor General be requested to take 
appropriate steps to require the Court of Appeals, Sixth Circuit, to comply with 
the December 5, 1955, judgment of the Supreme Court, April 24, 1956. 

28. The Solicitor General filed a petition for a writ of certiorari in the Su 
preme Court to review the decision of the Court of Appeals, Sixth Circuit, 
reversing its prior judgment, including affirmance and enforcement of the section 
2(d) provisions of the Commission’s order, May 23, 1956. 

20. The Commission’s petition for a writ of certiorari was granted and the 
Supreme Court reversed the judgment of the Court of Appeals for the Sixth 
Circuit, remanding the case with directions (1) to affirm and enforce paragraphs 
4, 5, and the unnumbered paragraph of the Commission's order, issued pursuant 
to section 2(d) of the Clayton Act; and (2) to consider and pass upon the 
Commission’s petition for affirmance and enforcement of paragraphs 1, 2, and 3 
of the Commission’s order, issued in pursuance of section 2(d) of the Clayton 
Act. October 8, 1956. (No. 95, 352 U.S. 806, 77 S. Ct. 33, 1 L. Ed. 2d 39.) 

30. The Commission filed motion for reargument before the Court of Appeals, 
Sixth Circuit, November 9, 1955. 

31. Oral reargument, February 11, 1957. 

82. Commission’s order of December 31, 1950, affirmed and enforced in its en- 
tirely by the U.S. Court of Appeals for the Sixth Circuit, February 16, 1957. 


BoarD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 
Washington, D.C., April 1, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 


Dear Mr. CHarrMAN: This is in response to your letter of March 18. 1959. 


requesting a report by the Board of Governors on identical bills, H.R. 482 and 
H.R. 2977, to amend section 11 of the Clayton Act to provide for the more expe- 
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ditious enforcement of cease-and-desist orders issued thereunder, and for other 
purposes. 

Under section 11 of the Clayton Act (15 U.S.C. 21), this Board is authorized 
to enforce compliance with sections 2, 3, 7, and 8 thereof “where applicable to 
banks, banking associations, and trust companies.” The only proceeding that 
has been conducted pursuant to this authority terminated at a stage prior to the 
point at which would arise the problems of enforcement that led to the introduc 
tion of H.R. 482 and H.R. 2977. Consequently, the Board cannot draw upon 
actual experience with these problems in forming its judgment as to the desira- 
bility of the proposed amendment of section 11. However, it appears to the 
Board that the proposed enforcement procedure would be more expeditious than 
the present procedure without adversely affecting the rights and safeguards to 
which respondents in Clayton Act proceedings are entitled. The bills would 
introduce into the Clayton Act an enforcement procedure similar to that provided 
by section 5 of the Federal Trade Commission Act as amended in 1938 (15 U.S.C. 
45). 

The Board of Governors favors the general objective embodied in ‘the two bills. 

Sincerely yours, 
(Signed) C. C. Balderston, 
C. CANBY BALDERSTON, 
Vice Chairman. 


INTERSTATE COMMERCE COMMISSION 
Washington, D.C., April 8, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN CELLER: Your letter of March 18, 1959, addressed to former 
Chairman Owen Clarke, requesting an expression of this Commission’s views on 
a bill, H.R. 2977, introduced by you, to amend section 11 of the Clayton Act to 
provide for the more expeditious enforcement of cease and desist orders issued 
thereunder, and for other purposes, has been referred to our Committee on 
Legislation. After consideration by that committee, I am authorized to submit 
the following conmments in its behalf: 

Under the present provisions of section 11 of the Clayton Act, if one of the 
commissions or boards specified therein issues an order and the person to whom 
the order is directed fails or neglects to obey it, the recourse of the agency is to 
institute an enforcement proceeding in a U.S. court of appeals to compel com- 
pliance. Under the bill, however, the person to whom the order is directed 
would have to comply, or become subject to the penalties provided for in pro- 
posed new subsection (k) (1), unless he instituted within a specified time a pro- 
ceeding in court to set aside and annul the agency order. The procedure pro- 
posed in the bill is similar to that provided in the Federal Trade Commission 
Act, as amended, with respect to orders of the Federal Trade Commission. The 
proposed changes would, in our opinion, expedite the enforcement of agency 
orders, the declared purpose of the bill, and appear, therefore, to be desirable in 
the public interest. We wish, however, to suggest two clarifying amendments 
for the committee's consideration. 

The second paragraph of section 11, which would be designated as subsection 
(b) by the bill, but which would not otherwise be amended, provides in the last 
sentence thereof as follows: “Until a transcript of the record in such hearing 
shall have been filed in a United States court of appeals, as hereinafter pro- 
vided, the Commission or Board may at any time, upon such notice, and in such 
manner as it shall deem proper, modify or set aside, in whole or in part, any 
report or any order made or issued by it under this section.” 

This sentence would probably be construed as authorizing an agency to order 
a rehearing or a further hearing in a proceeding pending before it where such 
action appeared to be necessary for the proper determination of the issues. In 
order, however, to make certain that the language in proposed new paragraph 
(c), the pertinent part of which is quoted in the next paragraph below, would 
not require a court order before the agency, either upon its own initiative or 
upon the request of the respondent, may order a rehearing or a further hearing, 
it is recommended that the italicized words be inserted as indicated in the 
following restatement: 

“Until a transcript of the record in such hearing shall have been filed in a 
United States Court of Appeals, as hereinafter provided, the Commission or 
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Board may at any time, upon such notice, and in such manner as it shall deem 
proper, either with or without rehearing or further hearing, modify or set aside, 
in whole or in part, any report or any order made or issued by it under this 
section.” 

The following sentence appears in lines 3 to 11, inclusive, on page 3 of the 
bill: 

“If either party shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the commission or board, the court 
may order such additional evidence to-be taken before the Commission or board, 
and to be adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper.” 

The procedure provided by this sentence appears to be appropriate as to evi- 
dence discovered or matters arising after the institution of the court proceeding, 
and also as to situations where the agency has refused a rehearing or further 
hearing requested by the person to whom the agency order has been directed. 
We believe, however, that where the agency or the parties discover a deficiency 
in the proceeding prior to the institution of a court proceeding, the agency, on 
its own motion or on the application of the parties, should be empowered to order 
a rehearing or a further hearing without that question being submitted to a 
court. Moreover, if a party has grounds for requesting a rehearing or further 
hearing, he should, in our opinion, be required to bring the matter to the atten- 
tion of the agency and not delay the conclusion of the proceedings by waiting 
until it is in court before making the request. The action of the agency upon 
such an application would, in any event, be reviewable by the court upon review 
of the agency’s order. 

While such rehearings or further hearings prior to the institution of court 
proceedings were probably contemplated by the bill, we believe that the language 
employed should be sufficiently clear to avoid possible future controversy as to 
ineaning. In order to accomplish this, it is recommended, in addition to the 
suggested amendment to the second paragraph of section 11 (designated as sub 
par. (b) in the bill), that the sentence beginning in line 3, page 3, of the bill, also 
be amended by adding at the end thereof the following italicized proviso: 

“If either party shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that such additional 
evidence is material and that there are reasonable grounds for the failure to 
adduce such evidence in the proceeding before the commission or board, the 
court may order such additional evidence to be taken before the commission 
or board, and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper: Provided, That applica 
tions for rehearing or further hearing by persons subject to such an order of a 
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commission or board, except as to matters discovered or arising after the filing 
in the court of the transcript of the record of the proceedings hefore the com 
mission or board, shall be made to and determined by the commission or board, 
subject to review hy the court upon the review of the order of the commission 
or board.” 

As an editorial observation it appears that the word “seasonable” at line 6, 
page 3, of the bill should be “reasonable”. 

As stated above, we believe that adoption of H.R. 2977 would result in the 
more expeditious enforcement of Agency orders, and therefore recommend its 
enactment with the amendments herein suggested 

Respectfully submitted. 

KENNETH H. TUGGLE, 

Chairman, Committee on Legislation 
ANTHONY ARPAIA 
Howard FREAS 


Civin AERONAUTICS BoOarp, 
Washington, D.C., April 3, 1959 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN CELLER: This is in reply to yvour letter of March 18, 1959, 
requesting a report on H.R. 432 and H.R. 2977, bills to amend section 11 of the 
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Clayton Act to provide for the more expeditious enforcement of cease and desist 
orders issued thereunder, and for other purposes. 

While section 11 of the Clayton Act confers upon the Civil Aeronautics Board 
jurisdiction to enforce compliance with sections 2, 3, 7, and & of that act insofar 
as they are applicable to air carriers and foreign air carriers subject to the 
Federal Aviation Act, the Board has not in the past had occasion to exercise 
that jurisdiction. This is attributable to the fact that the Federal Aviation Act 
itself contains provisions which to a large extent duplicate those provisions 
of the Clayton Act. Nevertheless, should a situation arise in which it would be 
necessary for the Board to exercise its jurisdiction under that act, the Board 
would desire that its orders be enforced expeditiously. This is not possible 
under existing law. Accordingly we welcome the opportunity to support legisla- 
tion designed to accomplish that end. 

Under section 11 in its present form, a full-scale administrative proceeding 
followed by the issuance of a cease-and-desist order may be but a preliminary 
step in the effective prevention of Clayton Act violations, The cease-and-desist 
order has no practical efficacy at this point. Nor does it become final, and 
therefore enforcible, by the passage of a specified period of time during which 
review might have been sought. Before any consequence attaches to violation of 
the order it must be reinforced by a judicial decree of enforcement. Moreover, 
even if review proceedings are held, a judicial decree that the order is valid 
does not, of itself, entitle the administrative agency to the decree of enforce- 
ment, The order is thus still lacking any practical efficacy. In order to secure 
a decree of enforcement, the agency must allege and show that the order has 
been violated or that a violation is imminent (Federal Trade Comm'n v. Rube- 
roid Co, 343 U.S. 470, 477). This involves further hearings before the agency. 
which acts as a sort of special master for the court of appeals. The findings 
as to violation are then subject to review by the court and, if sustained, a decree 
of enforcement is issued. Thereafter, contempt of court penalties could be im- 
posed upon a showing of another violation. This would, however, require still a 
third hearing before the agency as to any disputed factual question, and review 
thereof by the court of appeals. Succinctly stated, there must be a first viola- 
tion of the act before the cease-and-desist order may be issued. There must 
then be a second violation (or imminent threat thereof) before the order can 
be made legally binding, and even then it binds only as to a third and subsequent 
violations. 

Obviously, unnecessary frustration and delay are inherent in such a cumber- 
some procedure. We note that this has been the experience of the Federal Trade 
Commission, which strongly endorsed the enactment of legislation of this kind in 
testifying in support of S. 721 in the Sith Congress. Enforcement has been found 
to require that Commission attorneys spend thousands of hours attempting to 
make old orders legally effective 

H.R. 4832 and H.R. 2977 require no judicial decree of enforcement to give the 
cease-and-desist order vitality. They provide for the direct and immediate effec- 
tiveness of orders where review is not sought within 60 days. At that point 
violation renders the respondent liable to civil penalties. Should review be 
sought and the order affirmed, the court of appeals is directed to issue a decree 
commanding obedience to the order. This decree is in no way made dependent 
upon past or imminent violation of the order but is an automatic consequence of 
the court’s determination that the order is valid. Thereafter, violation involves 
liability for civil penalties or contempt of court or both. Most important, how- 
ever, is the fact that whether review is had or not, under the proposed legisla- 
tion a respondent will no longer be entitled to one free violation of the order 
(two violations of the act) and the intermediate administrative and judicial 
steps necessary to prove the free violation (or threat thereof) will no longer 
be required. More effective enforcement of the Clayton Act will inevitably fol- 
low. For these reasons, the Board favors enactment of the proposed legislation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
(‘HAN GuRNEY, Vice Chariman. 
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THE SECRETARY OF COMMERCE, 
Washington, D.C., April 8, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

Deak Mr. CHAIRMAN: This is in reply to your request of February 9 and 
March 9, 1959, with respect to H.R. 2977 and H.R. 432, bills to amend section 
il of the Clayton Act to provide for the more expenditious enforcement of 
cease-and-desist orders issued thereunder, and for other purposes. 

The Department of Commerce recommends enactment of this legislation. 

Both the Federal Trade Commission Act and the Clayton Act when first 
enacted in 1914 contained substantially identical provisions relating to enforce- 
ment of cease-and-desist orders. Under these laws as originally enacted, 
cease-and-desist orders issued by a board or commission did not become final 
upon entry or within a specified number of days thereafter. Only when there 
had been a violation of the cease-and-desist order was it possible for the com- 
mission or board to apply to a court for enforcement of its order. The court 
would thereupon review the proceedings and would, if appropriate, enter its own 
order or decree directing the defendants to comply with the order of the board 
or commission. Violations subsequent to the entry of the court’s order would 
be punishable by contempt, but this would involve a third investigation of 
essentially the same subject matter. 

In 1938 the Federal Trade Commission Act was amended so that cease-and- 
desist orders issued pursuant thereto became final upon expiration of a period 
of 60 days unless challenged by the defendant within that period by application 
to the U.S. court having jurisdiction, This amendment effectively simplified 
the above-described procedure in cases arising under the Federal Trade Com- 
mission Act. No such corresponding change was made, however, in the Clayton 
Act. H.R. 2977 and H.R. 432 would place the Clayton Act on the same footing 
as the Federal Trade Commission Act in this respect. This change has been 
advocated for many years by the Federal Trade Commission. 

For these reasons the Department recommends enactment of H.R. 2977 and 
H.R. 432. 

The Bureau of the Budget has advised that it would interpose no objections to 
the submission of this report to your committee. 

Sincerely yours, 
FREDERICK H. MUELLER, 
Acting Secretary of Commerce. 


Post OFFICE DEPARTMENT, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D.C., May 22, 1959 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.O. 


DEAR Mr. CHAIRMAN: It has been brought to the attention of this Department 
that H.R. 2977 and S. 726, identical bills “To amend section 11 of the Clayton 
Act to provide for the more expeditious enforcement of cease and desist orders 
issued thereunder, and for other purposes,” have been referred to your com- 
mittee for consideration. 

This Department has not been requested to report on these bills, but there is 
a certain provision of the measures upon which it is deemed appropriate to 
comment. 

Section 1(f)(3) of the bills, among other things, authorizes or requires the 
transmission of certain processes by registered mail. 

Many official documents and other matter transmitted or served by registered 
mail generally have no intrinsic value. The purpose of having them served 
or transmitted by registered mail is to establish proof of mailing and delivery 
through the system of receipts provided for such mail. The same purpose now 
can be served by the use of the certified mail service. 

The certified mail service established by the Postmaster General now provides 
a cheaper means for the transmission of such documents or other matter which 
are required or permitted by law to be served or transmitted by registered 
mail. Proof of mailing and delivery is available through the system of receipts 
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given at the time of mailing and taken at the time of delivery of the certified 
mail. If the sender so desires, he may obtain a return receipt as evidence of 
delivery. 

During the 85th Congress three laws (Public Law 85-207, approved August 
28, 1957, Public Law 85-259, approved September 2, 1957, and Public Law 85— 
866, approved September 2, 1958) were enacted to provide, among other things, 
the necessary amendment of 11 existing laws to authorize the use of certified 
mail. 

It is suggested, therefore, that when H.R. 2977 and S. 726 receive considera- 
tion by the committee, they be amended by (1) striking out the words “by 
registering and mailing” in line 14, page 4 and by inserting in lieu thereof “by 
mailing by registered and by certified mail’ and (2) by striking out the words 
“registered and mailed” in line 20, page 4 and by inserting in lieu thereof “mailed 
by registered or by certified mail” 

The Bureau of the Budget advised with respect to an identical report, to 
Chairman Eastland of the Senate Committee on the Judiciary, on S. 714 and 
S. 726 that there was no objection to the submission of the report to that 
comnuittee, 

Sincerely yours, 
Hersert B. WARBURTON, 
General Counsel. 


The CHarMan. We want to thank the members of the Federal 
Trade Commission, under your leadership, Commissioner Anderson, 
and all the other officials connected with your Commission, for your 
very, very fine statement this morning and for their cooperation. 

Mr. ANperson. Thank you kindly. 

The Cuairman. The committee will now adjourn until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 11:10 a.m., the hearing was adjourned until 10 a.m., 
Thursday, May 28, 1959.) 
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THURSDAY, MAY 28, 1959 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 346, 
Old House Office Building, Hon. Emanual Celler (chairman) pre- 
siding. 

Present: Representatives Celler, Rogers, Toll, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Richard R. Peet, associate counsel. 

The CuatrMan. The subcommittee will come to order. Our first 
witness is Mr. Henry Bison, Jr., general counsel for the National 
Association of Retail Grocers. 


STATEMENT OF HENRY BISON, JR., GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. Mr. Chairman and gentlemen of the committee, I ap- 
pear here today in support of H.R. 2977, H.R. 6049, and H.R- 432, 
which amend the Clayton Act to give cease-and-desist orders by the 
Federal Trade Commission ‘under that act the same sanction and 
degree of finality as its orders have under the Federal Trade Com- 
mission Act, as amended by the Wheeler-Lea Act of March 21, 1938. 

This will be a short statement because the need and the desirability 
for enactment of H.R. 2977, H.R. 6049, and H.R. 432 are so apparent 
that it requires barely more than a description of what the law is 
at present to justify favorable action. 

As matters stand now, a cease-and-desist order by the Federal Trade 
Commission against price discrimination, sales on agreement not to 
use goods of a competitor, merger acquisitions, and interlocking di- 
rectorates and officers violating sections 2, 3, 7, and 8 of the Clayton 
Act, carried with it no force of law commanding obedience upon 
which legal sanctions can be imposed in the event it is violated. A 
person must be found to have violated the act three times before any 
penalty can attach. Three proven violations of the same general 
character are necessary before a violator can be penalized. 

The first proven violation is necessary to obtain the Commission’s 
order ; the second proven violation is necessary to secure a court decree 
commanding obedience; and a third is required to bring contempt pro- 
ceedings, at which for the first time the violator may suffer a penalty 
for his actions. 
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Therefore, under the Clayton Act at present a person can engage in 
these same injurious practices prohibited by the law not once but three 
times before he need fear being penalized. No civil penalty is pro- 
vided under the act. It takes a court order directing his obedience to 
compel him to obey the law; even then he can violate it once more be- 
fore any penalty can attach because of his conduct. 

Strange as it may seem, this is the state of enforcement procedure 
under the Clayton Act. The Supreme Court has held that even where 
a firm, against which its order a been issued petitions the court of 
appeals for a review of the order, and the court affirms it still the 
court cannot grant enforcement of the order since failure to obey it is 
a prerequisite to the court’s granting enforcement. Such is the hold- 
ing rr the a Court in Federal Trade Commission v. Ruberoid 
Co. (353 U.S. 470, (1952)). In this case the Supreme Court rejected 
the cae of the Commission that failure to obey a cease-and- 
desist order under the Clayton Act is merely “a congressional directive 
to the Commission as to the circumstances under which it may go into 
court to seek enforcement.” The Court held that proof of failure to 
obey the order is absolutely essential before a court can grant enforce- 
ment of it. 

That such a condition should be permitted to continue with respect 
toa major antitrust statute in a nation that prides itself on its free com- 
petitive enterprise system and presumably believes in and supports a 
national policy aimed at preventing practices promotive of a monopoly 
is shocking to say the least. 

Because of the capacity in which I appear here today, I should like 
to point out that harmful merger acquisitions and discriminatory 
practices are rampant in the food distribution industry. In a recent 
study conducted by this association, it found that in the 4-year period, 
1955-58, a minimum of 2,657 locally operated foodstores have been 
swallowed up in merger acquisitions. The estimated annual sales 
volume acquired by these acquisitions is $2,824,830,000. This is equal 
to current total sales of grocery stores in 14 States. When in only 4 
years merger acquisitions of locally owned foodstores have brought 
about the absorption of sales volume greater than the total grocery 
store sales in 14 States, it can hardly be doubted that the rate of such 
acquisitions holds grave implications for the future. 

The Cuatrman. Would you like to put into the record the study 
that you made? 

Mr. Bison. I certainly would. I have copies of it here that I can 
make available to the members of the committee and for the record. 

The Cuarrman. If there is no objection from, the members of the 
committee we will put it into the record at this point. 

(The document entitled, “The Merger Movement in Retail Food 
Distribution, 1955-58” is as follows:) 





THE 
MERGER MOVEMENT 
IN 
RETAIL FOOD DISTRIBUTION 


1955-1958 


A Four-year Study of the Trend 
toward Centralized Power 
in America’s Major Distributive Industry 


Published by 
THE NATIONAL ASSOCIATION OF RETAIL GROCERS 
360 North Michigan Avenue, Chicago 1, Iillinois 
Copyright, 1959 
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Summary of 
Findings and Recommendations 


This is the first study ever published on the unprecedented 
deluge of mergers covering retail food distribution for the fifth 
consecutive year. It is based on a four-year record of merger 
acquisitions of food stores. 

The primary purpose of this report is to call attention to the 
magnitude and some of the major characteristics, causes and con- 
sequences of this ominous trend. It is hoped that this study will 
lead to careful consideration of the growing concentration of eco- 
nomic power in retail food distribution and the implications it 
holds for the future. 

The main features of the report are summarized in the following 
points: 

e Since 1955, a minimum of 2,657 locally operated food stores 
have been swallowed up in merger acquisitions. 


e The estimated annual sales volume acquired by these acquisi- 
tions is $2,824,830,000. This is equal to current total sales of 
grocery stores in 14 states. 


e A total of 160 acquisitions made by 68 companies is covered 
in the study. 


e In the majority of instances modern progressive multi-store 
operators have been bought out by large interstate organizations. 


e The states of Illinois, Indiana, Michigan and Ohio have had 
more merger acquisitions of food stores than any other region of 
the country. 


e Food chains having annual sales from $400 million to $1 billion 
were the most merger acquisitive group. Those having 300 to 600 
stores were also in this class. 


e The huge number of acquisitions of modern, efficient local multi- 
unit retailers is leading to serious concentration of food store sales 
in many important markets. 


e The pyramiding effect of the competitive merger race in retail 
food distribution is interfering with the more desirable stabilizing 
growth through internal development. 


e The flood tide of mergers raises serious problems for farmers, 
growers, processors and manufacturers. They face growing power 
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concentrates in retail food distribution which places them at a 
substantial disadvantage in marketing their products. 


e As concentration grows in major markets, retail organizations 
in control will be able to select by legal means the prevailing 
methods of competition. This will introduce vast changes in the 
form competition takes within the retail food industry. 


e A census of economic concentration in retail food distribution 
in important markets should be made on a yearly basis. 


e The present Federal tax structure is a major cause of mergers. 


e Price discriminations and unearned promotional allowances now 
enjoyed by the more unscrupulous large retail organizations are 
another major incentive to mergers. 


e Other causes leading community enterprise to sell out include 
lack of trained management, inability to obtain choice store loca- 
tion sites, high interest rates on borrowed money, difficulty in 
expanding, fear of strikes, growing complications in operating a 
private business, and perhaps most of all, the feeling that only 
large corporations have a good chance of continued success in the 
present atmosphere. 


e The antitrust laws and their enforcement need to be strengthened 
substantially in their application to retail food distribution. 


e A thorough investigation into the causes and effects of retail 
food mergers is urgently needed. 


e Our free competitive economy is threatened by too much con- 
centration in retail food distribution. Mergers are a prime source 
of centralization of power that is taking place. 


A Battle for Power 


This is an introduction to the story of a great revolution sweep- 
ing across the largest segment of the nation’s distribution system. 
Quietly and steadily enormous changes are taking place reshaping 
the economic structure of retail food distribution in this country. 
On the basis of what little we know now about this great trans- 
formation, it is not possible to measure its future implications on 
our economic and political institutions. 

Appearances would seem to indicate, however, that within this 
important segment of the economy there are the makings of tre- 
mendous changes which may mark a critical period in American 
economic history. 
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The members of this Association operate thousands of com- 
munity food stores and supermarkets across the country. As com- 
munity businessmen, they are on the firing line in a fierce battle 
going on within retail distribution of food and groceries—a $50 
billion market directly affecting more persons than any other in 
the country. While this struggle is now waged primarily at the 
retail level, its impact extends over the vast network of the nation’s 
facilities for growing, processing and manufacturing foods reaching 
the consumer. In this battle, some firms apparently are seeking to 
obtain an entrenched position as one means of acquiring economic 
security. 

The cold war now going on in the consumer market is just 
beginning. Those who win this contest at the retail level will have 
enormous advantages in extending their power backward over 
food manufacturing, processing and farm production as well. Pos- 
sibly no economic struggle America has yet witnessed challenges 
the principles of private enterprise as this one seems destined to do. 

The following report is intended to focus attention on some of 
the aspects of this trend in the hope that full consideration will be 
given to its scope, character, causes and consequences on the 
economy and other areas of national well-being. 


Merger Maelstrom 


The growth of centralized economic power in retail food distri- 
bution is strikingly highlighted by the unprecedented wave of 
merger acquisitions in this field. For the past four years, the 
Association has kept a record of merger acquisitions of retail food 
stores based on a wide variety of public, as well as private, sources 
of information. It has supplemented this with efforts to search out 
and examine the major factors behind the trend. The study covers 
160 acquisitions by 68 companies of all sizes and shows that a 
total of 2,657 food stores, with estimated annual sales (at the time 
of acquisition) of $2,824,830,000, were absorbed in a flood tide of 
merger activity in the four-year period, 1955-1958. 

The magnitude of the $2.9 billion annual sales volume of food 
stores acquired through merger acquisitions in the last four years 
can be measured by comparing it to total yearly grocery store 
sales in a number of states. Since 1955, the pace of merger activity 
in retail food distribution has been so fast that the estimated total 
annual sales volume taken over exceeds the current combined 
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sales volume for all grocery stores in 14 states—Arizona, Arkansas, 
Delaware, Idaho, Montana, Nebraska, Nevada, New Hampshire, 
New Mexico, North Dakota, Rhode Island, Utah, Vermont and 
Wyoming. 

The comparison is equally shocking when it is made with sales 
for various metropolitan areas. The total estimated annual sales 
volume of stores acquired as a result of merger acquisitions in 
retail food distribution in the period 1955-1958 is greater than 
the current combined yearly sales of all grocery stores in the 15 
metropolitan areas of Atlanta, Birmingham, Columbus, Dayton, 
Denver, Fort Worth, Indianapolis, Louisville, Memphis, Miami, 
New Orleans, Portland (Oregon), Rochester, San Diego and Seattle. 

When in only four years, merger acquisitions of retail food stores 
have brought about the absorption of sales volume greater than 
either the total grocery store sales for 14 states or for 15 large 
metropolitan centers, it can hardly be doubted that the rate of 
such acquisitions holds grave implications for the future. And 
when all signs point to a continuation of such acquisitions, a 
determined attempt to stem this tide is certainly necessary. 


Regional Analysis 


Chart 1 compares the annual sales volume of food stores acquired 
by merger acquisitions for nine geographic divisions of the United 
States. 

Chart 2 shows the same comparison for the number of food stores 
acquired. 

The states of Illinois, Indiana, Michigan, Ohio and Wisconsin, 
composing the East North Central Region, have had the greatest 
merger activity both in terms of sales volume and stores acquired. 

This is largely because four of the most acquisitive food chains— 
National Tea, ACF Wrigley, Colonial and Kroger—have all been 
active in these states. Merger acquisitions by these four chains in 
this region account for around 70% of the total sales volume and 
approximately 60% of all stores taken over by mergers in the 
area. Almost 24% of the total sales volume of all food stores ac- 
quired through merger acquisitions in the country was in these 
five states. The same area accounts for almost 21% of total food 
stores aequired in the nation. 

The three Pacific states of California, Oregon and Washington 
rank second among the geographic divisions in terms of sales 
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volume of food stores absorbed by mergers. Los Angeles was the 
prime center of such acquisitions. 

No major national chain made any acquisition in these states 
within the period studied. The relatively large food stores in this 
area helped to increase the total sales volume of stores taken over. 
Whereas 20% of the total sales volume of food stores acquired by 
mergers was in the Pacific states, they account for only 15% of 
total food stores acquired in the nation. 

Three geographical areas, South Atlantic (Delaware, Florida, 
Georgia, Maryland, North Carolina, South Carolina, Virginia and 
West Virginia), West South Central (Arkansas, Louisiana, Okla- 
homa and Texas), and the Middle Atlantic (New York, New 
Jersey and Pennsylvania) are responsible for approximately the 
same percentage (around 13% for each) of total food store sales 
volume acquired by means of mergers. The same is true of stores 
acquired where the average for each of the three areas is about 
16% of the total for the country. 

The 15 states in these three regions of the United States account 
for almost 40% of total food store sales acquired by merger ac- 
quisitions and around 48% of total food stores taken over. Four 
food chains— Winn-Dixie, ACF Wrigley, Kroger and Grand Union 
—who have been very active in the retail food merger movement, 
gained control of about 54% of the combined total annual sales 
volume acquired through retail food store mergers for all three 
regions and around 53% of all food stores taken over in the same 
area. 

In the West North Central area (Iowa, Kansas, Minnesota, 
Missouri, Nebraska, North Dakota and South Dakota) three food 
chains— National Tea, ACF Wrigley and Safeway—acquired ap- 
proximately 74% of the total annual sales of food stores bought 
out through mergers in the area. They also took over about 72% 
of the total number of such stores acquired by mergers in this 
region. 

The Mountain states of Arizona, Colorado, Idaho, Montana, 
New Mexico, Nevada, Utah and Wyoming account for approxi- 
mately 4% of total food store sales acquired in the nation by 
merger acquisitions. National Tea is the only major acquisitive 
food chain active in this area. The annual sales volume of food 
stores it has acquired in Colorado and Wyoming alone represents 
around 51% of the total food store sales acquired in this region 
by mergers. 

The states of Alabama, Kentucky, Mississippi and Tennessee, 
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which make up the East South Central Region, account for ap- 
proximately 3% of both total food store sales and total number of 
outlets taken over in the nation by retail food mergers. 

Three major acquisitive chains— National Tea, Colonial Stores 
and Winn-Dixie—are responsible for around 74% of total food 
store sales and approximately 84% of the total outlets acquired 
by mergers in these four states. 

The New England states have the lowest percentages of any 
geographical region. Less than 3% of both total sales volume and 
stores acquired in the nation by merger acquisition occurred in 
this region. Grand Union acquired approximately 40% of the 
total food store sales taken over through mergers in these states. 

The apparent discrepancy in Charts 1 and 2 between the com- 
bined total of all regions and that shown for the United States is 
accounted for by the fact that the regional analysis omits considera- 
tion of the large merger acquisition of National Tea by George 
Weston Ltd. Adequate figures for this purpose were not available. 

Analysis of food store merger acquisitions by regional areas of 
the country indicates that the prime and virtually only factor 
determining the relative amount of merger activity in each geo- 
graphical region is the degree to which the major acquisitive chains 
are active in the area. The only notable exception to this rule is 
California where local and regional chains have a remarkably 
strong position. 


Analysis by Acquiring Firms 


Tables 1 and 2 show the largest acquiring firm in this field to be 
George Weston Ltd. The acquisition involved here was the pur- 
chase of a controlling interest in National Tea. Through a sub- 
sidiary, Weston also owns a controlling interest in Loblaw Inc., 
which operates almost 200 food stores in four states with total 
annual sales in excess of $260 million. Weston also makes and dis- 
tributes a large number of food products throughout the world. 
It is a large biscuit and cracker manufacturer in the United States. 

In terms of retail sales volume acquired by food chains through 
merger acquisition of food stores in this country, Chart 3 shows 
ACF Wrigley is at the top with around $277 million annual sales 
volume absorbed. This chain was first organized in December, 1955, 
and now claims to have the largest share of food store sales in 
Detroit. At the time of its organization, it bought out two com- 
peting local chains in Detroit operating a total of 93 stores with 
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TABLE 2 


ESTIMATED ANNUAL SALES* OF FOOD STORES 
ACQUIRED BY MAJOR FIRMS 
THROUGH MERGER ACQUISITIONS 
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combined annual sales of approximately $157 million. At the same 
time it gained control over an efficient wholesaler in Detroit which 
presently supplies community retailers competing with Wrigley 
stores. This is an instance where a merger acquisition by a food 
chain resulted in a wholesaler supplier of local food dealers being 
taken over by a large merged competitor in the same market. 

Wrigley now operates some 190 stores in five states, 158 of which 
it acquired through the absorption of seven local multi-unit oper- 
ators. Approximately three-quarters of its present sales volume 
was acquired through the purchase of community operated food 
stores. 

When in three years’ time an organization new in the field of 
retail food distribution can gain control over nearly 200 food stores 
with annual sales of approximately $370 million and secure a 
dominant position in at least one large metropolitan market almost 
entirely by merger acquisitions, the result is the most convincing 
evidence of the tremendous economic power which can be gained 
by those who aggressively use this quick means of growth. 

Chart 3 shows Kroger, the third largest U. S. food chain with 
annual sales of $1.7 billion and over 1,400 stores in 21 states, to 
have acquired the second highest sales volume absorbed through 
merger acquisition by food chains. In terms of food stores taken 
over, Kroger ranks fourth with 131 stores as indicated on Chart 4. 
The West South Central states of Texas, Louisiana and Arkansas 
is the area where it concentrated its heaviest merger activity. 
Approximately three-fourths of both the sales volume and food 
stores it acquired through merger activity is located in this region 
and primarily in the state of Texas. Five locally operated multi- 
store organizations were absorbed by Kroger, four of which did 
business in Texas. 

The third most acquisitive chain in terms of sales volume ac- 
quired is Grand Union. It ranks fifth in number of stores bought 
out. Its merger operations cover an area of nine states along the 
East Coast from Florida to New Hampshire. In the four-year 
period, Grand Union bought out some 12 smaller companies oper- 
ating from a high of 41 food stores to low of 2 stores. In New 
Hampshire it absorbed an operator of six stores said to be the 
state’s leading independent. Grand Union now has around 470 
stores in nine Eastern states with annual sales of about $500 million. 

National Tea, the fifth largest food chain with annual sales 
around $700 million and over 900 stores, is the fourth most acquisi- 
tive chain in terms of sales volume acquired. As Chart 3 indicates, 











FINALITY OF CLAYTON ACT ORDERS 59 


Chart 3 


ESTIMATED ANNUAL SALES* OF STORES 
ACQUIRED BY MAJOR ACQUISITIVE FOOD CHAINS 
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both it and Grand Union are running a close race for the third 
position. National Tea, however, with approximately 178 stores 
acquired, is second in this category as indicated on Chart 4. 

This organization has bought out some 14 local operators in 12 
states from Michigan and Alabama to Wyoming and Colorado. In 
Chicago, it acquired 12 stores formerly operated by a member of a 
large cooperative supplying community retailers in Illinois. Its 
largest acquisition is an 85-store chain with units in Iowa, Ne- 
braska, South Dakota and Minnesota. It also absorbed a 28-store 
operator in Colorado and Wyoming. Some of these acquisitions 
included processing facilities such as bakery and meat plants. 

Winn-Dixie, the eighth largest food chain, operating in nine 
Southern states with an annual sales volume approaching $600 
million and around 480 stores, ranks as the fifth most acquisitive 
chain in terms of sales volume acquired. However, because of the 
relatively low average sales volume of the stores it has acquired, 
it is first in number of food stores absorbed, as shown on Chart 4. 
Winn-Dixie also holds the distinction of making the largest chain 
acquisition of food stores when it bought out a 117-unit chain 
operating in Georgia, South Carolina and North Carolina. It also 
purchased the largest intrastate operator in North Carolina. Some 
eight regional and local chains have been absorbed by Winn-Dixie 
in the last four years. 

The sixth most acquisitive food chain is Colonial with annual 
sales considerably in excess of $400 million and operating around 
460 stores. Colonial’s merger acquisitions cover seven states from 
Florida to Indiana and Ohio. In two acquisitions it absorbed 80 
stores operated by local chains with annual sales volume of almost 
$114 million. Colonial is seventh in number of stores taken over. 

American Stores, the fourth largest food chain having annual 
sales around $850 million with about 840 stores, is sixth in number 
of stores acquired and twelfth in sales volume absorbed. It made 
two acquisitions in the last four years, the biggest by far being its 
acquisition of a 92-unit chain operating in New York and Penn- 
sylvania. 

Safeway Stores, the second largest chain with annual sales of 
$2.1 billion and over 2,000 stores, is the tenth most acquisitive 
chain in both sales volume of stores acquired and number of out- 
lets taken over. Its biggest acquisition was a 30-unit local chain 
in Iowa. 

Food Fair of Philadelphia, the sixth largest chain having annual 
sales over $600 million and operating around 370 stores, ranks 
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eighth in sales volume and number of stores acquired. Its biggest 
acquisition was a Florida chain with 38 stores and around $60 
million annual sales. One of its recent acquisitions is now in litiga- 
tion. This resulted from a quarrel with another chain which also 
endeavored to buy out the local operator. The matter is now in court. 


Analysis by 
Size of Acquiring Firm 


A fact of some significance is that A & P, the giant in the in- 
dustry, refrained from joining the explosive merger movement in 
retail food distribution during the period considered. This chain 
has more than $4.7 billion in sales and over 4,000 stores and is more 
than twice the size of its largest competitor. In this respect it 
holds a unique position in the industry. 

Safeway, the second largest, has been a relatively minor factor 
nationally in the merger movement although it did make a major 
acquisition in the Des Moines (Iowa) market. 

Of the food chains having sales over a billion dollars, Kroger 
stands alone as the only organization using merger acquisitions 
in an aggressive manner for expansion purposes. 

Charts 5 and 6 show the relative merger activity of acquiring 
chains grouped by their total sales volume using 1957 figures. 

Approximately 12% of total food store sales acquired through 
merger acquisitions by food chains is accounted for by chains with 
sales over $1 billion. The comparable figure for number of stores 
absorbed is 10%. However, around 80% of the $239,541,000 in 
sales of acquired food stores purchased by chains with over $1 
billion in annual sales is accounted for by Kroger alone. The 
merger activity of chains in this classification is to a large extent 
the result of Kroger acquisitions. 

Food chains with 1957 annual sales of $400 million to $1 billion 
have been a major factor in the supermarket merger movement 
over the past four years. Chart 5 shows that the acquisitive 
chains in this category — National Tea-Loblaw, Grand Union, 
Winn-Dixie, Colonial, Food Fair, American and Jewel Tea—ac- 
quired a combined total of $826 million annual sales through food 
store acquisitions over the past four years. Chart 6 indicates that 
the same group of companies also predominates in number of 
food stores taken over. 

Approximately 40% of total food store sales absorbed by food 
chains through merger acquisitions in the four-year period studied 
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Chart 5 


ESTIMATED ANNUAL SALES* OF STORES ACQUIRED 
BY MAJOR ACQUISITIVE FOOD CHAINS 
GROUPED BY TOTAL ANNUAL SALES VOLUME 
OF ACQUIRING FIRMS 
1955-1958 


Millions of Dollars 


826 





OVER $400 $100 $50 UNDER 
ONE MILLION MILLION MILLION $50 
BILLION TO To TO MILLION 
SALES ONE $400 $100 SALES 
BILLION MILLION MILLION 
SALES SALES SALES 
*At time of acquisition National Association of Retail Grocers 


February, 1959 








Chart 6 





FINALITY OF CLAYTON ACT ORDERS 


ESTIMATED NUMBER OF FOOD STORES ACQUIRED 


OVER 
ONE 
BILLION 
SALES 


BY MAJOR ACQUISITIVE FOOD CHAINS 


GROUPED BY TOTAL ANNUAL SALES VOLUME 





$400 
MILLION 
TO 
ONE 
BILLION 
SALES 


OF ACQUIRING FIRMS 


1955-1958 


275 


$100 
MILLION 
To 
$400 
MILLION 
SALES 





$30 UNDER 
MILLION $50 
TO MILLION 
$100 SALES 
MILLION 
SALES 


National Association of Retail Grocers 
February, 1959 





co ww & Ft SD” 


FINALITY OF CLAYTON ACT ORDERS 65 


are accounted for by acquisitions of chains with 1957 sales volume 
in the class $400 million to $1 billion. The comparable percentage 
figure covering number of stores taken over by these same firms 
is 49%. 

The only food chain in this sales group which appears not to 
have engaged in any merger acquisitions in the period covered is 
First National Stores operating in the New England states and 
New York. Of the seven acquisitive chains in this group, only 
American and Jewel Tea acquired less than $100 million in sales 
through merger acquisition. 

ACF Wrigley is responsible for over half of the total food store 
sales acquired through merger acquisitions by acquisitive food 
chains having a 1957 sales volume of $100 to $400 million. 

Only 15% of total store sales volume acquired by all food chains 
through merger acquisitions in the four-year period went to 
the smaller chains with annual sales of $50 million to $100 
million. Those below $50 million got considerably less than even this. 

Charts 5 and 6 indicate a heavy concentration of merger acquisi- 
tions by the medium-large food chains with 1957 sales in the range 
of $1 billion to $400 million. If Kroger and ACF Wrigley are added 
to this group the concentration is considerably greater. 

A similar pattern of concentration is shown by Charts 7 and 8 
which group acquiring chains by total number of stores operated. 

Three chains—A & P, Safeway and Kroger—have over 1,000 
stores. Kroger is again the most acquisitive chain in this group. 
Around 12% of sales volume and 10% of stores acquired by all 
size chains is accounted for by Kroger and Safeway. 

Those having 1,000 to 600 stores are National Tea-Loblaw and 
American. They acquired 11% of sales volume and 17% of stores 
taken over by all food chains through merger acquisitions in the 
period studied. 

Those having 600 to 300 stores are Grand Union, Winn-Dixie, 
Colonial, Food Fair and First National. The first four of these 
acquired 27% of sales volume and 30% of stores absorbed by all 
food chains. 

In the group having 300 to 100 stores, ACF Wrigley stands out 
as the major acquisitive chain. 

The first four groups of acquiring chains—those with more than 
100 stores—together account for over 70% of both sales volume 
and number of stores acquired by all food chains through merger 
acquisitions in the years 1955 to 1958. 
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Chart 7 
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Chart 8 
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The analysis by acquiring chains shown by Charts 4 through 7 
indicates that the medium-large firms have been the most aggres- 
sive in the supermarket merger movement. In terms of total sales 
and number of stores operated, Kroger is the largest vigorously 
acquisitive firm and ACF Wrigley appears to be the smallest. 

Tremendous sales increases have been experienced by the major 
acquisitive chains in the medium-large class. From 1954 to 1957, 
their combined store sales increased 49%, while total grocery store 
sales for all outlets covering the same period experienced an in- 
crease of only30%, and total sales for the so-called independents in- 
creased by 20%. One Southern chain which has been tremendously 
active in the merger movement increased its total sales by 125% 
in this period. 


Prescription for Monopoly 


An inclination may arise here to conclude that the merger trend 
participated in largely by medium large chains is beneficial be- 
cause it serves to strengthen competition with the largest organiza- 
tions, such as A & P. 

This is erroneous on several counts. First, because the market 
strength on the selling side of the very large chains varies in dif- 
ferent areas where their stores are located. In this respect, they 
are not the most powerful in every market they serve. In some 
areas medium-large organizations have a greater proportion of 
sales than their larger national competitors. To be sure, other 
considerations arise when the buying power of such large organiza- 
tions is considered, but there are basic objections to the principle 
that competition in retail food distribution is served by a policy 
facilitating a rapid enlargement of a few medium size firms into 
giants comparable with those already in existence. The answer to 
concentration of economic power is not more of the same. 

The continued absorption of small community chains by medium- 
large organizations (even where the merger is not among competi- 
tors) feeds the trend toward concentration and the lessening of 
competition. 

The logical development of the argument that second-string 
companies should be permitted to gobble up small efficiently oper- 
ated local chains in order to compete with their larger competitors 
would be to permit merger acquisitions by them until they reach 
the size of their Jargest competitor. This approach would prevent 
merger acquisitions only by the largest companies, while giving 
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immunity to their powerful (but smaller) competitors. A better 
prescription for the monopolization of an industry could hardly 
be written. 

During the past four years, neither the Federal Trade Commis- 
sion nor the Department of Justice has challenged the legality of 
any merger acquisition in retail food distribution. This fact is one 
of considerable significance. It raises some serious questions con- 
cerning the effectiveness of antitrust enforcement policy in this 
area. There cannot be any doubt that the failure of the antitrust 
enforcement agencies to act has served to accelerate the merger 
trend in the last four years. 


Pyramiding Effect 


An alarming feature of the present merger wave in retail food 
distribution is that it has created what can best be called ‘“‘com- 
petitive mergerism’’. Companies have been forced by the trend to 
participate in the process in order to protect their market position. 
To them it is a matter of self defense. 

The result is a strong influence promoting concentration of eco- 
nomic power in conflict with the normal process of growth and 
development. The more desirable growth through internal develop- 
ment based on superior efficiency and service to consumers is 
supplanted by a struggle for economic power. It is not likely that 
an industry held in the grip of such a trend can maximize its 
efficiency and perform the other functions and responsibilities 
society imposes on it. 


Long-run Threat 


Tendencies toward monopoly appear in many forms, for monop- 
oly has many dimensions, and this makes its identification not 
always easy. 

Rugged competition in retail food distribution probably exists 
today in most areas, but the problem is to stop incipient threats 
which will produce the evils of economic concentration and monopo- 
listic competition. 

When this condition develops in a market, consumers will have 
lost the advantages of vigorous price competition, for the large 
firms in control will gain no advantage over each other by a 
strong policy of price reductions. The long-run effect is lessening 
the desire as well as the necessity for vigorous price competition. 
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By the same token, they will be able to force out of the market, or 
discipline, any local competitors who are not subservient and dis- 
courage new entries as well. 

In broad effect, retail food distribution can become so heavily 
concentrated in important markets through merger acquisitions of 
aggressive and efficient local operators that the larger firms in the 
area will be able to select the methods by which they will compete 
with each other. No collusion is necessary for this. It is simply a 
matter of doing what comes naturally. When this occurs, competi- 
tive behavior will not be what it was when strong local operators 
were present to provide the balance of power in the market. 

In this industry, true competition cannot be preserved without 
a large number of firms in every market. Any trend substantially 
reducing the number of units, especially those most able to com- 
pete against large interstate organizations, raises the most serious 
implications. Therefore, even though the effects of a given merger 
acquisition may not be immediately serious in itself, a danger 
does arise when the process becomes cumulative developing into 
a substantial trend which impairs the strength of community oper- 
ators in numerous markets. The long-run threats of this develop- 
ment in retail food distribution are enormous. 


A Tightening Clamp 


In many instances local multi-unit distributors bought out were 
a strong competitive factor in their market. Their absorption by 
larger interstate organizations resulted in an immediate and some- 
times substantial reduction in the share of the market held by 
independent or local distributors. In Erie, Pennsylvania, for in- 
stance, the acquisition of two local chains reduced the independ- 
ents’ share of that market from around 63% to approximately 
37%. Another acquisition transferred approximately 18°% of the 
retail food business in Dallas from a local operator to a large 
national chain. And about 30% of the market in Des Moines, 
Iowa, was acquired by a large retail distributor which recently 
entered this area through the purchase of alocal multi-unit operator. 

The effects of sudden changes in the share of market held by 
local business cause severe problems for local suppliers who are 
threatened with the loss of a large part of their business. The dis- 
locations in local markets resulting from large integrated chains 
gaining a substantial share of the retail sales in an area through 
merger acquisitions of strong community retailers constitute one 
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of the most serious problems raised by the merger trend in 
this industry. 


Concentrated Buying Power 


The flood tide of mergers in retail food distribution also raises 
serious problems for farmers, growers, processors and manufac- 
turers who produce the products sold in food stores. 

The concentration of sales at the retail level creates many ad- 
verse effects on producers of raw and processed products. They are 
placed in a position where fewer buyers are purchasing a greater 
share of their products, and since the value of what they produce 
depends on its sale to consumers, their bargaining position is being 
substantially weakened. 

Concern on this score has been repeatedly expressed by growers, 
one of whom voiced alarm by saying that: “‘it is not beyond possi- 
bility that within five years fifty to seventy-five men buying for 
large chains wil] control a considerable percentage of the market 
for our product.”’ There is ample evidence of concern among farmers 
and producers over the declining diffusion in buying power which 
is being accelerated by the merger trend in retail food distribution. 
This is leading more producers to adopt what is called the com- 
bined market approach. Some producer groups see this approach 
as the only effective answer, apparently feeling that the trend 
toward concentration at the buying level is not going to stop, and 
efforts by the Government in this direction will prove to be as in- 
adequate in the future as they have in the past. 

Because so little is known about the facts of the situation, there 
is some dispute over whether the expanding power of retail dis- 
tributors is being exercised in a manner injurious to farmers and 
producers. But common sense tells us that whether or not abuses 
are presently taking place, the existence of such power and the 
prospects for its further growth, certainly are a matter of concern. 
As Lord Acton stated, ‘‘Power tends to corrupt; absolute power 
corrupts absolutely.’’ This poses the question of whether within 
the framework of our government and society, the rapid expansion 
of such centralized power can be tolerated. This is certainly an 
area that merits close examination by those concerned with the 
welfare of agriculture. 

It is well established, however, that manufacturers and proc- 
essors have already felt the irresponsible use of concentrated buy- 
ing power by unscrupulous distributors. The purchase of shelf space 
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in retail stores is a growing practice which manufacturers are being 
forced to accept in order to obtain an adequate market for their 
products. An infinite variety of economic pressures is being placed 
on them for discriminatory price preferences and preferential al- 
lowances. Some distributors are able to finance their advertising 
costs in large market areas from cooperative advertising payments 
paid by manufacturers with a sizable sum left over. Discrimina- 
tions in favor of powerful retail distributors are now so prevalent 
in the food distribution industry that a large percentage of anti- 
monopoly investigations by the Federal Trade Commission con- 
cern alleged violations in this field. 

The growth in the sales of distributor brand merchandise is 
another incidence of deveioping concentration of sales at the retail 
level. Manufacturers are facing unprecedented competition from 
their large retail customers whose strength is forcing producers of 
well established national brands to make the same quality product 
under distributors’ private labels at a substantially reduced price. 
Recently, food manufacturers attending a meeting of their national 
trade association were warned that the day is coming when they 
will be forced to share their manufacturing facilities with their 
customers in the production of products for private labels of large 
chains in order to enjoy their cooperation and favor in marketing 
nationally advertised products. A clearer indication of what the 
centralization of economic power at the retail level in food distribu- 
tion holds for manufacturers and suppliers could hardly be given. 

The immense discriminatory buying advantages which the more 
unscrupulous large retail organizations can obtain over their smaller 
rivals has had as much to do as anything in bringing about the 
explosive merger movement. The instrument for obtaining dis- 
criminatory concessions from suppliers, is ‘‘buying power” and 
this is increased more easily and more quickly by merger acquisi- 
tions than by any other means. 


Taxes Part of Problem 


A true understanding of the causes of the present merger trend 
in retail food distribution cannot be had without considering some 
of the major factors which induce local operators to sell out. Of 
course, the importance of various considerations differs in individ- 
ual instances. 

One of the major factors is certainly the present Federal tax 
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structure. Local operators find it difficult to secure outside capital 
for expansion and therefore have to rely in great measure on re- 
tained earnings. They can only use earnings after taxes which 
substantially diminishes the amount available for plowing back 
into the company. Legislation affording a tax reduction measured 
by increased business investment would give meaningful relief to 
small and medium size concerns on this score and would tend to 
he lpreduce the number of mergers as well asstrengthen the economy. 

The imposition of the estate tax also contributes to mergers 
with closely held firms where the owners have a large share of their 
assets invested in the business. The prospect of the estate tax and 
the possibility that payment of it will jeopardize the financial 
stability of the company and injure heirs of the owner are un- 
doubtedly contributing to mergers. Some relief has been provided 
in this area in recent years, but it does not go far enough. The most 
needed action at the present time is a substantial increase in the 
specific exemption of $60,000 which was established in 1942. The 
effect of inflation has made the estate tax an incubator of monopoly. 

Another tax consideration is that under the present structure 
large enterprise has a strong incentive to purchase local businesses. 
Acquiring firms can pay tremendous sums for businesses which 
owners of local enterprise find hard to turn down. Offers have been 
made at more than twice the book value of assets and some offers 
run as high as 14 times annual earnings. 

The high incidence of taxation and the avoidance of taxes through 
various devices which result in the use of tax-free money con- 
tribute immensely to the merger trend. Effective action to curb 
the merger trend requires a realization that our present tax system 
is motivating economic concentration which the antitrust laws 
geem unable to prevent. 


Other Factors 


Numerous additional considerations play an important part in 
stimulating the merger trend in retail food distribution. 

They cover such items as lack of trained management, inability 
to obtain choice store location sites, high interest rates on borrowed 
money, difficulty in expanding, fear of strikes, growing complica- 
tions in operating a private business, and perhaps most of all, the 
feeling that only large corporations have a good chance of con- 
tinued success in the present atmosphere. 

The mounting merger trend has helped to sap the will and 
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strength of the local operator to withstand the economic pressures 
he faces. When a handsome offer is made by a large firm, he ig 
already conditioned to accept a proposal. In fact, some operators 
have taken the initative and sought offers to purchase from large 
chains. If you can’t lick them, join them is often considered as 
the only answer to the problem. 


Preventive Medicine 


In addition to tax changes and a strengthening of the antitrust 
laws and their enforcement, action is needed to deal with the 
major reasons leading local operators to sell their enterprises. 
This requires a thorough inquiry into every cause of the present 
merger trend. Before help can be rendered, the facts must be 
known. There is a pressing need for preventing causes as well as 
effects of the steady trend toward collectivism in retail 
food distribution. 

Far too little is known about what is taking place in this segment 
of distribution. The importance of effective action reaches far 
beyond just food distribution since undue concentration in this 
area is a forerunner to socialized control over the economy. The 
results of the present trend toward concentration of sales in fewer 
food stores in urban markets are generally unknown. Until more 
attention is given this matter and more reliable data is collected 
on it, the full impact of current market changes in the industry 
on consumers cannot be known or carefully considered. There 
is a clear and present need for a yearly census measuring concen- 
tration in food store sales in major metropolitan markets across 
the country. 


A Confusing Comparison 


It is often contended that, since community retailers are re- 
sponsible for almost 60% of total grocery store sales in the nation, 
there is no present threat of concentration. 

The fact of the matter is, however, that comparing sales by in- 
dependent and chain food stores on a national basis conceals more 
than it tells. As a measure of market shares, national sales figures 
have practically no usefulness. This is because food is not sold to 
consumers in a national market, but in hundreds (if not thousands) 
of local markets. A family living in an area is affected by the avail- 
ability of suitable competitive outlets in that area and not by a 
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hypothetical average of conditions existing throughout the nation. 

When viewed from the selling side, a relevant market in retail 
food distribution is much narrower than it is for many lines of 
products, especially those in the durable class. Even with the vast 
increase in the use of the automobile, convenience in location 
remains as one of the primary determining factors in the choice of 
food stores by consumers. 

It is possible that the current Federal Trade Commission in- 
vestigation of concentration in retail food distribution will con- 
tribute some valuable information on this matter, but the need 
remains for a regular series of fact-finding surveys to develop in- 
formation for measuring the degree of concentration taking place 
in the various markets. 


Dangerous Alternative 


One does not have to be an alarmist to visualize the growth of 
government regulation over the economy if retail food distribu- 
tion becomes centralized under the control of a relatively few 
large integrated firms. A nation that cherishes its economic freedom 
or prizes a system of minimum governmental interference in busi- 
ness can scarcely tolerate excessive concentration of economic 
power in retail food distribution. Diversity of economic power is 
the keystone of the private enterprise system, and a very high 
degree of such diversity is more necessary in food retailing than 
it is in most other basic industries. 

Whenever equality of opportunity commences to disappear and 
forces having enormous power over the entire food industry de- 
velop in retail food distribution, the automatic restraints which 
make the private enterprise system work in this industry begin to 
break down. 

It is essential that economic power not be concentrated in retail 
food distribution under the direction of any relatively small group 
of concerns regardless of how public spirited or efficient their 
managers may be. The existence of excessive power concentrations 
in this sector of economy may well be sufficient to destroy the 
basis on which this country’s economic and political freedom rests. 
If such an economic condition is permitted to develop, it will 
eventually erode the basis of economic freedom and result in some 
form of socialism. Centralization of control over food distribution 
is a hallmark of an authoritarian state. 
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Basic Issue 


The importance of food retailing in providing a major outlet for 
the development of the private enterprise system and the chal- 
lenge this system now faces in the world poses a serious question 
of national concern. In this age of bigness, will retail food dis- 
tribution offer adequate opportunity for those desiring to oper- 
ate their own business; will they find it economically feasible to 
assert their desire for self-reliance and individual initiative, or 
will they find the prospects of success so discouraging that working 
for a large corporation or for the government are the only real 
alternatives they have? 

Many successful businesses in food retailing were built by rugged 
individualists who gave up the security of a regular pay check, 
pension rights, a health insurance and similar benefits for the up- 
hill struggle in a business of their own. It was they who helped 
create a competitive atmosphere in retail food distribution which 
led to such cost-saving innovations as the modern supermarket. 

Historically, food retailing in this country has been a field where 
locally owned and operated businesses have had a position of 
strength. The retail food store has been a traditional symbol of 
independent enterprise in America. It has been a significant area 
of the economy where small and medium size business found ade- 
quate opportunity to grow and prosper. Here there existed 
economic opportunity providing an outlet for the drive and spirit 
of individualism which typifies the American spirit. The issue con- 
fronting the country today is what should be done to prevent 
undue concentration of economic power in retail food distribution 
so that the entire food industry, from farm to store, can continue 
the progress it has made and help preserve private competitive 
enterprise in America. 
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Mr. Bison. As for price and other forms of discrimination, a recent 
report of a congressional committee states : 

Probably nowhere, is the double standard of personal and executive morality 
more in evidence than in the food and grocery field—to the smaller elements 
within it, a horror chamber of corrupt competitive practices. Among the un- 
fair, deceptive, and illegal devices employed in this area to crush competition, 
Commissioner Sigurd Anderson of the Federal Trade Commission itemized the 
following common procedures: Price discriminations, discriminatory allowances, 
under-the-table deals, illegal cooperative advertising, brokerage fee splitting, 
and predatory price cutting. 

Gentlemen, it is a matter of fact beyond any doubt that repeated 
violations of the Clayton Act are taking place in food distribution to 
such a degree that there has arisen strong tendencies toward monopoly 
at the retail level. The trend toward concentration of sales, espe- 
cially in highly populated urban areas, is causing serious concern in 
the industry. The retail e store has been the symbol of independ- 
ent enterprise in America. It has represented an important area of 
the economy where history ically small and medium size business could 
find adequate opportunity to grow and prosper, for community food 
retailers have demonstrated their ability to compete successfully 
against larger competitors in terms of price, service, and quality of 
merchandise. One does not have to be an alarmist to look at what 
is taking place in the industry today to fear the danger of monpo- 
listic control. The primary concern is over what the future holds. 
In this age of bigness in industry, Government, and labor, will retail 
food distribution continue to offer a place in the economy where those 
seeking to assert their self-reliance and individual initiative by build- 
ing their own business be able to find a reasonable chance of success ? 
The answer will, of course, depend in great measure on the steps taken 
to preserve freedom of opportunity in the industry. 

One of the steps required is the strengthening of the Clayton Act— 
to provide for more expeditious enforcement of cease and desist orders issued 
thereunder— 
as the chairman’s bill, H.R. 2977, provides. The need for this legis- 
lation is clear and should not be a matter of serious dispute. The 
Clayton Act is one of our major antitrust laws. The present archaic 
procedure for its enforcement by the Federal Trade Commission is a 
disgrace. If we really believe in the objective of the act to preserve, 
protec t, and promote competition in open markets, and regard this 
law as a primary and necessary feature of our antitrust policy, the 
time has come to provide for an enforcement procedure under it that 
is worthy of the name. 

Despite the fact that this proposed legislation has been approved 
by the Senate unanimously both in this session of Congress and in 
the last session of the 85th Congress, we are not so naive as to believe 
there are not some who oppose it. You gentlemen are well aware of the 
fact. that virtually any tind of legislation strengthening the effec- 
tiveness of the antitrust laws regardless of what it provides is bound 
to be opposed today by some individuals or groups who would like 
to see these laws weakened, or at the very least who do not want them 
strengthened. 

However, the only opposition I have been able to find to this 5 
lation was expressed in the “Report of the Attorney General’s Na- 
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tional Committee To Study the Antitrust Laws.” At page 574 of the 
report, a majority of the committee indicated its a »proval of the prin- 
ciple contained in H.R. 2977 subject to two conditions. The report 
states: 

Eventually, however, we believe that cumbersome Clayton Act enforcement 
provisions should be amended to parallel Federal Trade Commission proce- 
dures. This should be done when the presently exorbitant Federal Trade Com- 
mission Act penalty provisions have been reduced and the Commission makes 
more specific its orders, particularly in Clayton Act, section 2, cases. 

Mr. Maerz. Has the Attorney General's office taken a position on 
this bill or the bills in the Senate / 

Mr. Bison. I do not know, Mr. Maletz. I understand that the ad- 
ministration has supported it. 

Mr. Maerz. Yes. 

Mr. Bison. But I do not know whether the Attorney General has. 

Mr. Materz. It is my recollection that several years ago a repre- 
sentative of the Antitrust Division testified before the Senate Judi- 
ciary Committee Antitrust Subcommittee in favor of the Senate bill 
which was subsequently approved and which is similar to the bills 
pending before this subcommittee. 

Mr. Bison. I believe that you are correct, but I cannot say it of my 
own know le dge, b ecause ] do not hi ave a good rec ‘olle 1 ion. 

Mr. Maerz. My attention has been drawn to the re port of the Sen 
ate Judiciary Committee, Report No. 83 of the 86th Congress, Ist 
session, which states in part: 

Public hearings were conducted by the Subcommittee on Antitrust and Mon- 
opoly of the Committee on the Judiciary on a similar proposal of the 85th Con 
gress, and during the course of these public hearings * * * Robert A. Bicks, 
assistant to the Assistant Attorney General in charge of the Antitrust Division 
testified in support of the proposed legislation. 

Mr. Bison. That is it. 

Mr. Maerz. That would indicate to you that the Attorney General 
did not acc ‘ept the recommendations of the advisor i ‘committee / 

Mr. Bison. I do not think any other conclusion could be drawn. 

Mr. Marerz. Thank you. 

Mr. Bison. From this reference to the report, as well as from the 
discussion of penalties for violation of section 5 of the Federal Trade 
Commission Act on pages 372-373, and from the discussion of the 
Federal Trade Commission's enforcement policies in enjoining illegal 
discriminations on pages 167-170, I draw the cone that some 
persons or groups would favor the basic purpose of TLR. 2977 only 
if the penalty provisions in the measure were ss Pal subst: antially 
and the Commission is required to circumseribe the scope of its orders 
in section 2 cases to prohibiting the specific illegal price differentials 
which the transgressor gave or received in the past. 

Concerning the penalty provisions of H.R, 2977, the $5,000 penalty 
is stated as a maximum and the courts have discretion to impose a 
lesser amount. We do not believe a ceiling of $5,000 for each vio- 
lation, or for each day “in the case of a violation through continuing 
failure or neglect to obey a final order” is exorbitant. 

I might deviate from my printed statement to say, Mr. Chairman, 
that with respect to the objections made to the so-called exorbitant 
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fines or penalties, I have yet to see one case cited as support for the 
charge that the $5,000 fine of the Federal Trade Commission Act is 
exorbitant. 

Mr. Perr. Do you find any basis for the belief that these $5,000 
penalties may be habitually invoked by the court 

Mr. Bison. No, I do not. I do not think they are mandatory. 

Mr. Peer. I did not mean that. I just mean that the courts would 
interpret the penalty as such. 

Mr. Bison. No, I do not find any basis for that. 

Mr. Peer. Do you have any theories as to the continuing violation ? 
Do you feel that the continuing violation provision, authorizing the 
imposition of a daily fine, might be abused by levying a $5,000-per- 
day penalty upon a eo any t 

Mr. Bison. No, I do not think it shows a continuing violation. 
If it does show that, it would require quite a bit of ev idence for the 
court to impose a penalty on a per-day basis. I think under the 
section 2 cases that were mentioned that the Federal Trade Commis- 
sion would have a very difficult time proving continuing violation 
day after day. I believe that the testimony here yesterday was, as 
you know, that. the Federal Trade Commission has never filed once 
under this subsection alleging a continuing violation. 

The report of the Attorney General's Committee to Study the Anti- 
trust Laws points out on page 373 that: 

In 0) percent of these (FTC Act) cases, courts have entered judgments for 
less than $1,000 on each count. In only one case did the judgment reach even 
the pre-1950 $5,000 maximum. 

In 1950, the penalty provisions under section 5 of the Federal Trade 
Commission Act were broadened to apply to each separate offense. 
The obvious purpose was to deter violations and encourage compli- 
ance with the law. 

That the penalty provisions contained in H.R. 2977 are not exorbi- 
tant is proven by experience under the same provisions found in the 
Federal Trade Commission Act. The courts have not applied ex- 
cessive fines under this act, and there is no reason to believe they 
will do so under the Clayton Act, if H.R. 2977 is approved. 

Orders a by the Commission ought to be obeyed. There is 
no purpose in having the law if it is not obeyed. If the Congress 
should daliber: ately apply a lesser penalty for violating the C layton 
Act orders than is already provided for violations of orders under 
the Federal Trade Commission, it will have the effect of stamping 
the Clayton Act with a second-rate status among the antitrust laws. 
The courts are not likely to miss the significance of this. It is un- 
thinkable that in the face of growing economic concentration in such 
important industries as retail food distribution, Congress cast a 
shadow of inferiority over the Clayton Act. 

The objection to the breadth of Commission orders in Clayton Act 
section 2 cases is based on the proposition that if Congress strengthens 
the enforcement of such orders it is necessary to narrow their scope 
and effect. I fail to see that anything would be accomplished toward 
improving the effectiveness of the act by this exchange. 
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The attack made on the breadth of Commission orders under section 


2 of the Clayton Act was answered by the Supreme Court 7 years ago 
when it stated : 


If the Commission is to attain the objective that Congress envisioned, it cannot 
be required to confine its roadblock to the narrow lane the transgressor has 
traveled ; it must be allowed effectively to close all roads to the prohibited goal, 
so that its order may not be bypassed with impunity (Federal Trade Commission 


v. Ruberoid Co., 343 U.S. 470 (1952) ). 

To contend that Congress must choose between preserving the pres- 
ent complicated, laborious, time-consuming, and expensive enforce- 
ment procedures, and confining orders of the Commission to prohibit- 
ing illegal practices in the precise form in which they existed in the 
past is to offer alternatives either one of which perpetuates the inade- 
quate enforcement of the law. 

Some may contend passage of H.R. 2977 would result in more par- 
ties against whom orders are issued petitioning for their review. Their 
right to do so is certainly clear and will not be diminished or inter- 
fered with by H.R. 2977. Ifa party feels he cannot comply in good 
faith, or is unwilling to do so, he should test the validity of the Com- 
mission’s order. Ma any do so today even under the present archaic 
procedure. 

The argument that more appeals will result if orders by the Com- 
mission are given teeth clearly implies that at present the validity of 
its orders is not so important because obedience to them may be sue- 
cessfully evaded. 

Mr. Perr. I take it you do not believe that the respondent has a 
“right” not to have to go to court—if he is willing to comply with the 
cease-and-desist order by the Commission ? 

Mr. Bison. That is right, sir. 

Mr. Peer. Thank you. 

Mr. Bison. This is one of the most cogent indictments of the pres- 
ent enforcement procedure under the Clayton Act which can be made. 

Mr. Chairman and gentlemen, community food retailers are the 
largest group of businessmen in America victimized by violations of 
the Cl: ayton Act. They appeal to you to strengthen the enforcement 
of this law by clearing the way for passage of H.R. 2977 before ad- 
journment this year. 

As always, it is both a privilege and a pleasure to appear before you. 

Thank you very much. 

Mr, Rocers (presiding). Mr. Bison, may I direct your attention to 
page 3 of your statement where you outlined the number of mergers 
that have been brought about. Do you feel that the Federal Trade 
Commission should be in a position to enforce the cease-and-desist or- 
ders which are involved in these mergers—is that the impression you 
want to leave? 

Mr. Bison. Mr. Rogers, I think that I would be overstating the 
situation if I said that, because ac tually the problem we have tod: ay is 
to get the complaints filed and cases tried, and secure the orders. 
We have not had any such orders yet. I am talking about retail 
food distribution. We have not had any cease-and-desist orders 
against any harmful merger in this area. 

Fortunately— and we are very grateful for this—the Federal Trade 
Commission has filed two tremendously important actions against the 





\ 
| 


———— 





ee 7 


hKINALITY OF CLAYTON ACT ORDERS 81 


National Tea and against Kroger, which are vital antitrust cases and 
are extremely important in the enforcement of the antimerger law. 

This situation has not been due to the ineffectiveness of the enforce e- 
ment of orders, but I will say this: One of the great advantages in 
having an effective enforcement is the deterrent effect against vio- 
lations. We all know that is the best way to get law enforcement. to 
have people convinced that they should not violate the law. And con- 
sequently, no case arises. 

I think that the passage of one of these bills, would help in the en- 
forcement of section 7, because it would deter violations to some ex- 
tent. 

Mr. Rogers. You say that there are two investigations being car- 
ried on by the Federal Trade Commission relating to the National 
Tea and the Kroger stores ? 

Mr. Bison. Yes. 

Mr. Rocrrs. Well, now, there are not very many cease-and-desist 
orders issuing out of the Federal Trade Commission that relate to the 
food business, is that it ? 

Mr. Bison. There are more under section 2 of the Clayton Act, as 
amended, by the Robinson-Patman Act, dealing with discrimination. 

The Commission has a number of cease-and-desist orders issued 
against parties in the food distribution and food manufacturing in 
that field, but in section 7, that is not true. 

Mr. Rogers. But the Federal Trade Commission has studies made 
of this at all times, clo they not ¢ 

Mr. Brson. The Federal Trade Commission—the Bureau of Eco- 
nomics of the Commission is conducting an economic inquiry into con- 
centration of economic power in retail food distribution at this 
moment. And I underst: a that some kind of interim report will be 
available some months hence. So there is a great deal of interest in 
this matter. 

The Federal Trade Commission is doing a great deal in this area 
right now. 

Mr. Rocers. Mr. MeCulloch 7 

Mr. McCutzocn. I have no questions at this time. 

Mr. Perr. How do you feel about deletion of the “substantial evi- 
dence” requirement ‘ 

Mr. Brson. Mr. Peet, the word “substantial” is not in section 5 of 
the Federal Trade Commission Act. 

The word “substantial” is not in there now. It has not caused any 
problems that I am aware of. 

I think the courts have read into the statute, in interpreting the 
Federal Trade Commission Act, the word “substantial.’ 

I do not think that anyone who is supporting these bills is trying 
to change the rule at all. I think everyone who supports these bills 
is in favor of the “substantial” evidence rule. No one wants that 
changed. I think that is the rule that has been followed in the Fed- 
eral Trade Commission Act without even the word “substantial” in 
the law itself. 

However, we certainly have no objection whatsoever if the com- 
mittee, in its wisdom, thinks that substantial ought to be inserted to 
modify “evidence.” We would have no objection to that at ali. 
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Mr. Peer. In view of the foregoing, do you believe a useful purpose 
would be served by inserting the word “substantial” in the \ ‘ederal 
Trade Commission Act, also? 

Mr. Bison. I do not think it would, Mr. Peet. I do not think that 
the problem has been a serious problem at all, really. I do not think 
that the courts have gotten into any discussion of this matter. They 
just read “substantial” into it. I do not think it has been the subject 
of any controversy. I think the cases have indicated that the word 
“substantial” was meant to be in there and it has been interpreted 
that way. 

If there was controversy over it—if you had cases being filed with 
the courts where they were holding the “substantial” rule was not the 
rule to follow, then that would be a different matter, but I do not 
think that is true. 

Mr. Peer. There would be no danger of the courts holding other- 
wise, in view of the elimination of the requirement in these present 
proposals ? 

Mr. Bison. No; not at all. If the committee felt that they did not 
want to change the bill, in order to expedite its enactment, they could, 
of course, provide in the committee report that the word “substantial” 
was a part of the legislative history of this bill, and that would be the 
guidance to the court that the word “substantial” was meant to be 
included. 

Either way, there is no one who wants to change that rule. Cer- 
tainly I do not think that there is any disagreement on that whatso- 
ever. 

Mr. Peer. I have no further questions. 

Mr. Harkins. Mr. Chairman. Mr. Bison, the Federal Trade Com- 
mission Act at the present time provides, so far as orders under that 
act are concerned, that the Commission may, after notice of hearing, 
reopen an order or modify or set aside an order of the Federal Trade 
Commission. 

Are you familiar with that provision ? 

Mr. Bison. Yes, definitely. 

Mr. Harkins. S. 726, as it passed the Senate, does not. provide for 
authority for the Commission to alter or reopen or modify an order 
under the Clayton Act, in the procedure set up in the bill. 

Is there any particular reason why the Federal Tr: ae Commission 
should not h: ave authority to alter its orders, which would become 
final after the enactment of this legislation / 

Mr. Bison. I think there is every reason why the Commission 
should have that authority, due to changing circumstances, changing 
facts. I think the more flexibility the Commission has to modify its 
orders, the more effective enforcement they will get, because Congress 
established the Commission in the first place to provide flexibility. 
And that is what the administrative law is to provide, as contrasted 
with the more rigid regular court procedure. 

Mr. Harkins. I take it that your organization will support an 
amendment to these bills to ace omp lish this purpose 

Mr. Bison. If the amendment is needed, Mr. ita we would 
support it, because we do think that the (Commission should have a 
flexibility to modify an order. 

Mr. HARKINS. Do you believe that the present bills before the com- 
mittee give this Commission that right 
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Mr. Bison. I do not think that it is as clear as the provisions in 
the Federal Trade Commission Act are. I agree to that, because even 
the last sentence of section 5(b) of the Federal Trade Commission Act 
is not in the Clayton Act as it would be amended, that last sentence 
refers to the very subjects you are talking about. 

Mr. Harktns. I assume that where the amendment would come, it 
would be on page 4 of S. 726, line 25? 

Mr. Bison. Let me point this out to you, which refers to the last 
sentence 

Mr. Harkins. Yes. 

Mr. Bison. And the last sentence referred to in this part of the 
Federal Trade Commission Act would not be in the Clayton Act at 
allasame nded, even by these bills. 

Mr. Harkins. We would have to duplic ate that language, also, in 
this provision, but it would be this provision where you would make 
that. amendment ¢ 

Mr. Bison. That is where the change would come. I think that 
anyone who has knowledge of these matters knows that flexibility is 
a virtue. 

Mr. Harkins. And your organization will support that kind of an 
amendment / 

Mr. Bison. We wish the Commission to have that authority, yes. 

Mr. Harkins. That is all. 

Mr. Roe ERS. We thank you so much, Mr. Bison. 

We uppreciate your ¢ oming here, 

Mr. Bison. Thank vou, 

The Cuarman. We are aan to have a statement from my good 
friend, Senator Sparkman. The Senator has been most active on 
behalf of this bill in the Senate; and I am sure the committee will give 
most careful consideration to his comments. 


STATEMENT OF HON. JOHN J. SPARKMAN, U.S. SENATOR FROM THE 
STATE OF ALABAMA 


Senator SpARKMAN. Mr. Chairman and members of the committee, 
I appreciate the op “yo of appearing before you today. I shall 
confine my remarks to S. 726 which was passed by the Senate on March 
18, 1959. I find no nihiate antive difference between S. 726 and H.R. 

32, H.R. 2977, and H.R. 6049, also before your committee. 
S. 726 will enable the Federal Trade Commission to achieve speedy, 
effective compliance with cease and-desist orders issued under the 
Clayton Act and the Robinson-Patman amendments. This type of 
Ieasure Is extreme ly important to the interest of small bus siness, so fre- 
quently the victims of antitrust violations. 

S. 726 strengthens the enforcement provisions of the Clayton Act in 
two important respects. First, the act’s enforcement procedures are 
brought into line with those being used by the Commission to enforce 
orders issued under section 5 of the F ‘eder: il Trade Commission Act. 
Second, violation of the Clayton Act orders is made subject to the same 
civil penalties now applicable to violations of the Federal Trade Com- 
mission Act orders. 

The attention of members of the Senate Small Business Committee, 
of which I am chairman, has frequently been directed to the ineffectual 
manner in which the Federal Trade Commission has moved to enforce 
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orders requiring respondents to cease and desist from violations of the 
Clayton Act. Study of many of these cases has convinced us that 
action toward compliance is seriously impaired by the cumbersome 
procedures which must be followed and by the lack of teeth in such 
procedures. These procedural defects become readily apparent when 
the enforcement system of the Clayton Act is contrasted with that 
available under the Federal Trade Commission Act. 

An order issued pursuant to section 5 of the Federal Trade Com- 
mission Act becomes final and conclusive 60 days after its issuance, 
unless the reponsdent seeks review by a U.S. court of appeals. When 
court review is sought, the order becomes final upon the court’s affirm- 
ance of the order. Once such an order has become final, either through 
lapse of time or court affirmance, its violation for each and every day, is 
punishable by a fine of not more than $5,000. 

On the other hand, Commission orders issued pursuant to the Clay- 
ton Act do not become final by a lapse of time. Nor is violation of a 
Clayton Act order subject to penalty until it has been adopted as a 
court order. Accordingly, in a case where a Clayton Act order is 
being flouted by the respondent, the Commission may inform: uly at- 
tempt to obtain voluntary compliance. That course failing, the Com- 
mission is obliged to proceed toa U.S. court of a ypea ils to prove that 
its order is being violated. But the court, inste oa of satisfying itself 
with proof that the order is being violated, may decide to undertake 
what amounts to a de novo consideration of the antitrust issues in the 
case. Then the court may issue a formal decree adopting the Com- 
mission’s order as its own. Even at that point, however, court en 
forcement of the order does not commence forthwith. Rather, en 
forcement requires that contempt proceedings be instituted for vio 
lation of the decree of the court. Then, should the respondent be 
found guilty of contempt, the court may impose an appropriate fine. 
In other words, a defendant must be found guilty of violating the 
Clayton Act three times before effective sanctions can be invoked. 
All in all, the enforcement procedures applicable to Clayton Act 
orders are awkward, slow, and hopelessly complicated, and without 
meaningful = 

In this light, it is readily understandable why contempt proceed- 
ings to enforce a "C layton Act order have been notoriously unsuccess 
ful. Bearing in mind that Commission orders issued pursuant to the 
Clayton Act and its Robinson-Patman amendment are intended to 
remedy such antitrust wrongs as monopolistic mergers, exclusive 
dealing arrangements, and predatory pricing practices, such an en- 
forcement situation is intolerable. 

Efforts to obtain full compliance with Clayton Act orders ought 
not to be hampered by legalistic difficulties. Rather, such efforts 
must be encouraged by the availability of streamlined enforcement 
procedures, suitably adapted to the important ends being sought. 
The guiding consideration should be that delayed justice in anti- 
trust matters can only mean no justice at all to the small businessmen 
who are so often the targets of the prohibited practices. 

The practical effect of granting or inviting two free law violations 
for every one punished cannot longer be condoned. 

I think it important to ree mphasize that the bill in nowise proposes 
any deviation from the original intent of Congress when it enacted 
the Clayton Act and the Federal Trade Commission Act. 
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The purpose of the bill is, on the other hand, entirely consistent 
with the intention of Congress as embodied in these enactments. 

As members of the committee well know, these statutes which were 
conceived as companion measures and were enacted in the same year, 
1914, were and are aimed directly at preventing certain trade actions 
and practices considered by Congress as contrary to and harmful to 
our concepts of a wholesome and healthy climate for the commerce of 
our Nation, 

[n the light of experience, Congress, in these statutes, sets forth the 
kinds of practices it wished restrained and prevented. Congress at- 
tempted to confer upon appropriate agencies authority necessary to 
effectuate its will. It soon became evident that the enforcement au- 
thority in the area of cease and desist orders under section 5 of the 
Federal Trade Commission Act and under section 11 of the Clayton 
Act was not adequate. ‘The Federal Trade Commission, in particular, 
found itself poorly equipped to discharge the responsibilities which 
the Congress had conferred upon it, either with respect to violations 
under section 5 of the Federal Trade Commission Act, or under section 
ll of the Clayton Act. 

Congress recognized the necessity for implementation of the Federal 
Trade Commission Act with respect to powers of enforcement. Proper 
implementation was provided with respect to the Federal Trade Com- 
mission Act in the passage of the Wheeler-Lea Act. But similar 
needed implementation of the companion measure, the Clayton Act, 
has never been provided. 

Implementation of enforcement provisions of the Clayton Act is in 
order and urgently needed if the Federal Trade Commission is to 
perform with the degree of effectiveness expected of it by Congress 
and the American people. 

Let me emphasize that the bill proposes no new departure. Nothing 
new is sought to be injected into our well-established and proven con- 
cepts of intelligent, effective enforcement procedures. The bill at- 
tempts to confer no authority that is in anywise different from author- 
ity long exercised by the Federal Tr ade Commission under the 
provisions of the Wheeler-Lea Act. In fact, the bill proposes to confer 
upon the Federal Trade Commission, insofar as Clayton Act violations 
are concerned, precisely—and in almost exactly the same language— 
the enforcement authority and procedures with which Congress con- 
ferred and prescribed with respect to the Federal Trade Commission 
Act as amended by the Wheeler-Lea Act. 

S. 726 can, in truth, be called a perfecting amendment to the Clay- 
ton Act. 

Let me for a moment refer to and attempt to dispose of two objec- 
tions which have been made to the bill by some. I am sure the mem- 
bers of this committee are thoroughly familiar with the objections. 
I do not intend to dwell on them. I simply want to mention them as 
ihey were considered in the Senate and the Senate was not persuaded 
by them. 

One objection is that the $5,000 maximum penalty is too high and 
that. violators might be faced with paying large fines. 

The objection is answered by the objectors themselves who confess 
that not once has the comparable $5,000 maximum penalty provided 
for Federal Trade Commission Act violations been imposed by the 
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courts. In the great majority of cases brought to enforce cease and 
desist orders under the Federa! Trade Commission Act, the judg 
ments have been in amounts well under $1,000 on each count. 

I am sure the committee is aware that the $5,000 maximum penalty 
provided in S. 726 is not mandatory, just as the $5,000 maximum 
penalty for Federal Trade Commission Act violations is not manda 
tory. Surely there can be no reason to suspect that the courts in en- 
forcing orders involving C layton Act violations would use any less 
discretion or give any less consideration to the circumstances of a re 
spondent than has been the case in Federal Trade Commission Act en- 
a proceedings. 

In thinking of this objection, I am sure we do not 


fail to consider 
the relative situations of a 


. Violator who may suffer no more than the 
financial plans of a sizable fine and his victim who may be driven to 
financial ruin and put completely out of business because of the vio- 
lator’s unlawful acts. 

We do not forget that the underlying principle of our system of laws 
and jurisprudence is not the seeking of retribution, but 
discouragement of misdeeds. 

The second objection to which I referred is to the effect that under 

26, if enacted, respondents in Clayton Act cases, though willing 
to comply with cease and desist orders of the Commission, might, 
nevertheless, feel they must petition for review for the sole reason 
of lack of sufficient specificity in the orders. 

To this objection I would reply that attainment of the highest 
degree of specificity in Federal Trade Commission orders has been 
a constant objection of Congress. 

I believe you will agree that whatever validity there may be to the 
argument that orders under the Federal Trade Commission Act are 
not specific enough, the answer lies not in declining to provide proper 
enforcement procedures, but, rather, in framing orders in a more de- 
finitive manner, This desirable end was further emphasized by the 
Senate Committee on the Judiciary in its report accompanying 5. 726. 
The report declares : 


rather, the 


Ss. 7 


The committee hopes that the agencies affected by this proposed legislation 
will continue their efforts to issue orders which are as definitive as possible 
S. 726 has no other purpose than to effectuate the will of Con 
gress with respect to the role of the Federal Trade Commission in 
Clayton Act enforcement, in the same manner and to the same degree 
that the will of Congress was effectuated by the Wheeler-Lea amend 
ments to the Federal Trade Commission Act. 


‘ 


S. 726 is aimed at meeting a situation of forbidden wrongs without 


adequate remedy, of conferred responsibility without sufficient 
recourse. 

Such a situation, uncorrected, frustrates our national determina 
tion to preserve and strengthen free enterprise and our free compet! 
tive system. 

I hope you W il] favorably consider legislation of the character pro 
posed in S. 726. : . 

Mr. Rogers (presiding). Our next witness is Mr. Edgar E. Barton, 
representing the Association of the Bar of the City of New York. 

Do you have a prepare “| statement ? 





A Oe 


eT 





FINALITY OF CLAYTON ACT ORDERS 87 


Mr. Barron. No. However, I have filed a report of the Committee 
on Trade Regulation of the Association of the Bar of the City of 
New York with the committee. 

Mr. Rogers. You may proceed, then, in your own manner. 


STATEMENT OF EDGAR E. BARTON, REPRESENTING THE ASSOCIA- 
TION OF THE BAR OF THE CITY OF NEW YORK 


Mr. Barron. Mr. Chairman and members of the committee, I 
would, first, like to say that we appreciate the opportunity to present 
the views of the trade regulation committee before your subcommittee. 

As I understand it, the principal argument made here is that the 
Clayton Act, section 11, should be amended to conform to the lan- 
guage of section 5 of the Federal Trade Commission Act with regard 
to the enforcibility of orders. 

I would like to point out to the committee that there is a substantial 
difference between the Federal Trade Commission orders and the 
Clayton Act orders, particularly relating to section 2 Clayton Act 
orders. 

The typical section 5 Federal Trade Commission order is a quite 
specific order, ordering the respondent to desist from certain pre- 
scribed activity. 

Section 5 provides, as you will recall, that unfair methods and 
practices are prohibited in interstate commerce. 

The Commission, as a result of a complaint under that section, 
does not prescribe all unfair methods of commerce or unfair prac- 
tices, rather, it prescribes specifically the practices which the re- 
spondent Is to be prohibited from doing in the future. 

It is quite different in connection with the Clayton Act—and I am 
addressing myself particularly to section 2 of the Clayton Act— 
the Robinson-Patman Act, which prescribes price discrimination when 
certain effects are found subject to the defenses of meeting compe- 
tition, lowering price to meet a competitor’s lower prices, or when 
cost Justification can be shown. There the Commission practice is 
to enter, on the basis of a violation of that statute, a broad order pre- 
scribing all price discrimination by that respondent with amid to 
all of its customers, with regard to a wide range of products which 
are sold by any particular respondent. 

The practical effect of a Federal Trade Commission order, under 
the Robinson-Patman Act, is that a firm frequently has to revise its 
whole pricing practices to conform to the order, and the difficulty that 
occurs is that those pricing practices are subject to meeting of the 
competition defense and the cost justification defense. 

The problem is that after 20 years of the Robinson-Patman Act 
there has been no definitive interpretation by the Supreme Court of 
the metes and bounds of meeting the competition defense or the cost 
justification defense. 

It was well recognized when Congress passed the act that those 
defenses were essential in order to square the Robinson-Patman Act 
with the general antitrust philosophy to permit competition to con- 
tinue, and yet. those sections of the law are sections which I submit 
to you no lawyer is able to advise his client with certainty will be 
applicable, or will be inapplicable, in a given situation. 
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That difference between section 5 orders and the typical section 2 


~ 


orders has its consequences, I submit, in terms of the question of 
whether this legislation is desirable. 

Mr. Harkins. Mr. Chairman, Mr. Barton, do I understand your 
testimony to be that orders written by the Commission under section 
2 of the Clayton Act, with respect to price discrimination, are gener- 
ally very broad and prohibit all price discriminations that have been 
alleged to have been undertaken ? 

Mr. Barron. More than that. 

Mr. Harkins. All price discrimination of any kind whatsoever ? 

Mr. Barron. Let me point it out by a spec ific example. The Fed- 
eral Trade Commission currently has two cases against oil companies, 
where some of the oi] companies have reduced their prices in the local 
market in order to meet the competition of offbrand sellers in those 
markets whose percentage of the markets has been growing as the 
result of a differential in price between their products, the offbrand 
products, and the price of the — oil companies. 

In one case that is over at the Federal Trade Commission, the Pure 
Oil case, Pure Oi] reduced its price in Birmingham, Ala., to within 1 
cent of the offbrands rather than 2 cents, which it had been previously 
asking. 

The examiner entered an order in that case which provided that 
Pure Oil could not reduce its price any place in the United States at 
any time in the future unless it proportionately reduced its price every 
place at the same time. Of course that order is subject to meeting the 
competition defense and it is subject to the cost justification defense. 

However, consider the position of the respondent in that case, in 
trying to determine when it can change prices. 

Mr. Harxtns. I do not want to go into the merits of the Pure Oil 
Co. case. 

Mr. Barron. I understand that. 

Mr. Harkrns. But there is one question that [I would like to ask 
you: Could not the Commission under section 5 of the Federal Trade 
Commission Act take action to stop the type of discrimination that 
Pure Oil Co. is allegedly undertaking and issue an order under section 
5 of that act? 

Mr. Barron. I doubt it. 

Mr. Harkins. Why? 

Mr. Barron. Because I do not think that section 5—whien there is a 
statute, section 2 which specifically covers that activity will be inter 
preted to cover it. I know that the Commission is taking a position 
contrary to that in the merger cases. 

_ Mr. Harkins. Not only that, but there are price discrimination 

ses that have been enjoined under section 5 as unfair trade practices; 
is 3 that not right ? 

Mr. Barron. I take it that you are referring to the cement cases 
where they involved, also, an alleged agreement among the parties. 
That field of the law is quite indefinite, I might say. 

Mr. Harkins. Yes. It is not clear whether or not a straight out- 
and-out price diserimin: ation may be pursued wader section 5 or not. 
But certainly in all of these cases there are usually enough other fac- 
tors that if the Commission wanted to proceed under section 5 of the 
Federal Trade Commission Act in a section 2 Clayton Act-type sitn- 
ation, would you not agree that they could ¢ 
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Mr. Barton, They might try to. 

Mr. Harxrns. They could try to. 

Mr. Barron. That does not prove that position as yet. 

Mr. Harkins. Would they not, if they proceeded under section 5 
of the FTC Act, have finality the same way that these bills would 
permit Clayton Act orders to have fin: lity ? 

Mr. Barron. If they could sustain the position that that conduct 
fell under section 5, what you say is true; they would have finality. 

I want to point this out, further, that because there is this difference 
in the statutes 

Mr. Harxrns. What is the difference? 

Mr. Barton. The form of the order, the breadth of the order. 

Mr. Harxrns. That is the difference you speak about ? 

Mr. Barton. That is right. The practice has grown for the Com- 
mission to require compliance reports from respondents against whom 
price orders have been issued. And the practical situation is that the 
matter has to be settled by negotiation with the Commission. The 
respondents’ price practices must be reviewed to determine the extent 
to which differentials can be maintained on the basis of cost-justified 
differentials, on the basis of a situation where competition is being 
met. And that compliance report is then negotiated with the 
Commission. 

In the course of the 20 years since the Robinson-Patman Act has 
been enacted—in 1936—the Commission found it necessary in only 
two cases to bring enforcement proceedings, and that was the Stand- 
ard Brands case in the late forties and the American Crayon case, 
the only point where they have moved to enforce or they could not 
agree in that compliance negotiation on the interpretation which 
should be given to the order that had been entered. 

I submit to you that there is serious question whether the Commis- 
sion has proved its case when it has been necessary in 20 years only 
to move in two cases to enforce an order which has been entered. 

Obviously, the fact is that the respondents against whom price 
orders have been entered have worked out their programs to comply 
with the order which has been entered. 

The effect of the passage of this act, of course, in that connection, 
would be to give the Commission a whip hand in interpretation of 
those orders, because if the order is effective within 60 days after 
its promulgation by the Commission, then there is no basis for nego 
tiation in connection with that compliance report, particularly if there 
is a penalty that is provided for in this proposed law of $5,000 for 
each continuing day of violation. 

Mr. Harxtns. You said the FTC moved to enforce only two orders 
under the price provision of the Clayton Act. How many times have 
they moved to enforce orders under the Federal Trade Commission 
Act ¢ 

Mr. Barton. In the Federal Trade Commission order they have— 
the order is effective—since 1938—at the time of the entry of the 
order, 60 days thereafter, and there have been more cases to move 
for the courts to enforce, but there have not been too many for the 
penalty by the Attorney General. 

Mr. Harxrns. There have not been very many ? 

Mr. Barton. Not very many. By and large, there is compliance 
with the Federal Trade Commission orders, both under the Federal 
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Trade Commission Act and under section 2 of the Clayton Act. Cer- 
tainly, there is no problem that exists under section 7 of the Clayton 
Act. The cases which there have been have not. been suflicient to come 
to finality to determine it. 

There are two other points I want to make. 

Mr. McCuttocu. I would like to ask one question right there, Mr. 
Barton. Are you really concerned about the penalties provided in 
this bill? 

Mr. Barron. Yes; I think the penalty is a serious matter when you 
consider the doubt that exists regarding interpretation of any Fed- 
eral Trade Commission price order with the cost justification clause 
and the meeting competition clause. Let us recognize that business- 
men, when they are making price decisions, are making them daily or 
hourly in some businesses. They are consulting their counsel when 
they have doubt about a decision, But no lawyer is able, with cer- 
tainty, to tell whether in a given situation the meeting competition 
defense will be upheld. Let me point out one thing 

Mr. McCutrocnu. Let me interrupt you there. I agree with all of 
that. My next question is: Do you really think that under this pro 
vision an oppressive fine would likely occur—do you believe they 
would likely occur—do you believe there is no remedy and no relief 
for such a fine? 

Mr. Barron. If the fine is provided—if a maximum fine is pro 
vided of 85.000 a day for the violation, and the lower court levies 
that fine, I would not see any basis for reversal. It is not really a 
matter of abuse of discretion if the courts levy the fine as provided 
for inthe act. [might point this out 

Mr. McCuuzuocn. I do not know whether I agree with that state 
ment or not, when maximum fines are criticized. I have heard of such 
cases. But there is a sound discretion in the courts, and the eighth 
amendment to the Constitution of the United States provides a final 
refuge against excessiveness. If there should be another Kenesaw 
Mountain Landis, fine, which—I hope counsel will correct me on if I 
am wrong I believe was never collected, and no serious attempt was 
ever mode to collect it is that right then the respondent may appeal 
to the courts for redress. 

Mr. Maerz. That is correct. 

Mr. McCuntocu. I want to know if you really think this is a serious 
matter. Would this factor control your position on the bill? 

Mr. Barron. One of the difficulties, of course, is that there is no 
experience with regard to the courts enforcing a fine of this kind ina 
Clayton Act order. We are getting into a completely new field with 
a provision of this kind ofa penalty. : | 

L certainly agree that it would be in the sound discretion of the 
courts. The maximum would be $5,000 a day fine. I question the de 
sirability of giving the opportunity to charge that kind of a fine on 
a daily basis in a Clayton Act case as distinguished from a Federal 
Trade Commission Act order, where the usual order is against some 
kind of activity which is obviously bad and should be forbidden, such 
as false advertising and cases of that kind. 

The last point that I have is this matter of substantial evidence. 
The present law provides that Clayton Act orders are to be affirmed 
by the court of appeals, if there is substantial evidence to support 
the order. 
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S. 726, and the comparable House bills, would borrow the Federal 
Trade Commission Act language that is in that act, to govern the 


evidence necessary—namely, it would be if you supported it by evi- 


dence. It is true that the Federal Trade Commission Act language 
has been interpreted by several circuit courts of appeals to mean that 
substantial evidence is required. That is the provision of the Admin- 
istrative Procedure Act that statutes requiring evidence should be 
construed to mean “substantial evidence.” 

However, | wonder what the position of the Commission will be 
with regard to this Clayton Act if the law is now changed after the 
passage of the Administrative Procedure Act. It is not without the 
realm of possibility that the Commission will take the position that 
some lesser standard of proof is required. I submit that the safe 
thing to do here, if there is no debate about what is required, is to 
reinsert the words “substantial evidence” in this aet, if it is passed. 

Mr. Mauerz. Mr. Barton, do I understand that your organization 
will support this bill, provided it is amended as you have suggested ¢ 


Mr. Barron. I think that is a fair statement of the position. 
Mr. Maerz. In other words, your organization is in sympathy with 
this kind of legislation, provided it is amended; is that correct ? 


Mr. Barron. I think that isa fair statement of the position. I am 
pointing out that there is not: wholehearted support, because of the 
prine iple s of the bills, because of the points I have made. 

Mr. Marerz. In summing up, is it fair to conclude that you are 
recommending two amendments, basically. First, an amendment to 
insert the word “substantial” before the word “evidence” / 

Mr. Barron. Right. 

Mr. Maerz. And, secondly, the imposition of penalty which would 
be less stringent than that provided in the present bill ? 

Mr. Barron. Yes. 

Mr. Maerz. Does that summarize fairly your testimony ¢ 

Mr. BARTON. Yes, sir. It does 

Mr. Maerz. Without revision, the bill would be unacceptable from 
your point of view ? 

Mr. Barron. I think it is a loser because, as a practical matter, the 
order is enforced on the second violation. The third violation would 
call for a penalty from the court, as the matter now stands. 

Mr. Peer. Under the new provision, however, there will be only one 
violation, will there not ? 

Mr. Barton. There would be two. 

Mr. Peer. There would be two? 

Mr. Barron. One before the order was etfective—that would be the 
original violation on which the Federal Trade Commission order was 
based, and the second violation would be subject to penalty. 

Mr. Peer. You objected to the $5,000 a day penalty ? 

Mr. Barron. Per day. 

Mr. Peer. What kind of violation do you believe would constitute 
a continuing offense in such case / 

Mr. Barron. I think the Commission would contend that a price 
diserimination, a differential bet ween competing customers or any- 
thing that they construed to be a price discrimination was a continu- 
ing daily violation. I do not see any other way to read the language. 





92 FINALITY OF CLAYTON ACT ORDERS 


Mr. Peer. Do you believe there is any danger existing that a re- 
spondent would feel compelled to continue litigation by appealing an 
order because of this ? 

Mr. Barron. I think that the passage of this legislation would 
have the effect of engendering more review proc eedings by respond- 
ents who are now able to work out their compliance with the Com- 
mission and are able to continue to do business without reviewing the 
order. However, how many there would be, I do not know. 

Mr. Peer. Do you believe that it would be desirable not to have 
a “right” to go to court for such clarification of language ? 

Mr. Barton. I do not know that you would not say he has a right 
to do so. I think it is probably desirable not to take up any more of 
the court’s time than is absolutely necessary in the review of these 
proceedings. 

Mr. Perr. You object in the present proposal to the failure to use 
the words “substantial evidence” rather than “evidence”—that is one 
point of your testimony ? 

Mr. Barron. Yes. 

Mr. Peer. The Federal Trade Commission has indicated that the 
inclusion of the word “substantial” would make the language of it 
inconsistent with the language of the Federal Trade Commission Act. 
Do you believe a worthy purpose would be served by inserting “sub- 
stantial evidence” in both statutes ? 

Mr. Barron. I do not think that is necessary. In connection with 
the Federal Trade Commission Act which was passed before the Ad- 
ministrative Procedure Act, and which has been interpreted by two 
courts of appeal, the necessity of “substantial” has been read into this 
Federal Trade Commission Act. My fear is that an amendment of 
this act, section 11 of the Clayton Act, to delete “substantial,” would 
give rise to it—that is, to some lesser standard as being necessary. 

Mr. Peer. One final question. In the opinion of the organization 
that you represent, do you feel that the enactment of any of these 
provisions is necessary at this time ? 

Mr. Barron. I think the view of the organization is that there is 
no necessity, that it has not been shown to enact this legislation. On 
the other hand, the organization would not oppose the passage if these 
two amendments are made. 

Mr. Peer. Thank you. 

Mr. Barron. Thank you. 

Mr. Maerz. I want to clarify in my own mind the last statement 
that you made. If these bills were amended in the way that you 
suggest, would your organization recommend the passage of them 
very strongly ? 

Mr. Barron. Not very strongly, but we would not oppose it 

Mr. Maerz. You feel there is a need for such legislation ? 

Mr. Barton. No, I do not feel there is a need for the legislation, but 
I do not think that we would oppose it, if the changes were made which 
we have suggested. 

Mr. Maerz. I recall that a few moments ago you said that your or 
ganization was in sympathy with it 4 

Mr. Barron. They are in sympathy with it but they are not whole- 
heartedly. 

Mr. Marerz. Not wholeheartedly ? 
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Mr. Barron. In favor of it. 
Mr. Materz. Thank you. 


Mr. Barron. Thank you. 
The CrarrmMan. I want to take this opportunity to thank Mr. Bar- 


ton and Mr. Bison. 
Mr. Barron. Thank you. 
The Cuamman. We appreciate your making the trip down here to 


state the views of your organization. 
Do you care to have put in the record the report of the Committee 
on Trade Regulation of the Association of the Bar of the City of New 


York ? 
Mr. Barton. Yes. 
The Cuarrmman. That will be inserted in the record at the end of 


your testimony. 


Report ON Bix (8S. 726) To AMEND THE CLAYTON AcT WITH RESPECT TO ENFORCE 
MENT PROCEDURES BY THE COMMITTEE ON TRADE REGULATION OF THE ASSOCIATION 
OF THE BAR OF THE CITY OF NEW YORK 


S. 726 would amend section 11 of the Clayton Act by patterning it after the 
enforcement provisions of the Federal Trade Commission Act. Orders of the 
Federal Trade Commission (or other agencies having jurisdiction) issued in. 
cases arising under section 2 (price discrimination, etc.), section 3 (sales, etc., 
on agreement not to use goods of competitor), section 7 (mergers), and section 
S (interlocking directorates) would become final automatically within 60 days 
after service on the defendant unless appealed to a Federal circuit court. In the 
event of an appeal, such orders would become final upon denial of certiorari by 
the Supreme Court or 30 days after Supreme Court affirmance. 

The bill would also provide for penalties similar to those provided by section 
5 of the Federal Trade Commission Act for violation of any order issued by the 
Federal Trade Commission or other agency under section 11, namely, a civil 
penalty of $5,000 for each violation, with provision that each separate violation 
of any order shall be a separate offense, * * * except that in the case of a viola- 
tion through continuing failure or neglect to obey a final order of the commis- 
sion or board each day of continuance of such failure or neglect shall be deemed 
a separate offense.” 

Finally, the bill would change the prior rule as to the effect of Commission 
findings. Section 11 now provides that findings of fact, “if supported by substan- 
tial evidence,” shall be conclusive. The bill would make such findings conclusive 
“if supported by evidence.” 

This bill, which was passed by the Senate on March 19, 1959, but which has 
not been passed by the House, is substantially identical with S. 721 of the 
SSoth Congress, which was also passed by the Senate in 1958 but not by the 
House. Similar bills have been introduced every year for a good many years. 


CONCLUSION 


While the committee is in sympathy with the aim of simplifying enforcement 
procedures under the Clayton Act, the committee calls attention to certain 
dangers inherent in the bill and opposes S. 726 in its present form by reason of 
the change in effect given to Commission (or other agency) findings of fact aud 
by reason of excessive penalties. 

COM MENTS 


Automatic effectiveness of Commission orders 

The principal purpose of the bill, as stated in the Senate report (S. Rept. No. 
83), is to provide that orders issued by the Federal Trade Commission and other 
agencies under section 11 of the Clayton Act shall become final in the same 
manner in which orders issued by the Federal Trade Commission under section 
5 of the Federal Trade Commission Act became final. 

At present, orders issued under the Federal Trade Commission Act become 
operative unless appealed from as in S. 726. However, orders issued under sec- 
tion 11 of the Clayton Act do not become effective in the sense of bearing any 
sanction until the Commission obtains a judicial order of enforcement. Before 
the Commission may obtain such a judicial order, it must show a court that a 
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violation of its own order has occurred, or is imminent (F.7.C. v. Ruberoid Co., 
3438 U.S. 470, 478-479 (1952)). Thus, in theory at least, a defendant could com- 
mit three violations of the act before incurring a penalty, 

Section 11 in its present form has been supported on the theory that if a 
respondent is willing to comply with an order of the Federal Trade Commission, 
he should not be compelled to seek court review unless and until it develops 
that such review is necessary either because of a difference of opinion with the 
Commission compliance staff or because of changed circumstances. The Com- 
mission’s position is adequately backed, it is argued, since if a respondent does 
not file a satisfactory report of compliance, the Commission can apply at once to 
a court for an appropriate order. Automatic finalization of Commission orders 
would in contrast, in the view of opponents to the bill, have in effect of com- 
pelling a respondent to seek court review in self-defense to avoid the risk of 
severe penalties. 

The dangers of automatic effectiveness are compounded by the habitually 
vague and generalized nature and the broad scope of Commission orders under 
the Clayton Act, as amended by the Robinson-Patman Act 

In this connection, the Attorney General's National Committee To Study the 
Antitrust Laws noted the indiscriminate breadth of Federal Trade Conmunission 
orders, saying: 

“More fundamentally, however, we think that Commission orders indiserimin 
ately proscribing all differentials regardless of amount necessarily impede de 
sirable flexibility in pricing. They constitute, as one Supreme Court Justice 
aptly observed, ‘an undiscriminating prohibition of discrimination. By com- 
manding a respondent to abstain from all price differentials that may violate 
this pervasive law, such an order ‘really promulgates an inaccurate partial 
praraphrase of its indeterminate generalities’; confounding rather than clarify- 
ing the respondent’s legal duties, it inherently frustrates reasonable attempts 
in good faith to comply. As administered, blanket cease and desist orders pro 
duce a system of mounting penalties for Robinson-Patman violations, the first 
violation provoking an order to cease and desist, while subsequent transgres 
sions result in court injunctions, followed by penalties for contempt, without at 
any stage supplying legal guidance beyond what the perplexing text of the act 
reveals. Confronted with an inscrutable order of indefinite scope, a seller may 
well forgo any differential price reductions rather than risk litigation.” (At 
torney General's Committee report, pp. 168-169). 

The Attorney General's Committee recommended that Clayton Act enforce 
ment procedures should be amended in the long run, but only when the Federal 
Trade Commission “makes more specific its orders, particularly in section 2 
cases.” 

This committee recognizes that the foregoing arguments against the principle 
of S. 726 have considerable force and notes that the problem of indiscriminate, 
broad form orders has by no means been eased or solved. 

As noted above, to make orders of this sort final automatically would in effect 
compel respondents to seek court review or, alternatively, to accept limitations 
on competitive business practices and pricing beyond those which would fairly 
be imposed by the courts or even by the Commission in a specific case. To the 
extent, then, that the bill would result in any unfairness by reason of overly 
broad Commission orders, its impact would be felt mainly by small or marginal 
businesses unable to afford the protection of court review. 


Penalty provisions 


S. 726 parallels the Federal Trade Commission Act in adopting civil penalties 
of up to $5,000 per day for each day of continuance of failure or neglect to obey 
a Federal Trade Commission or other agency order 

In the opinion of the Committee, these penalties are wholly excessive. They 
were enacted in 1950 for the Federal Trade Commission Act without notice or 
hearing and without benefit of serious congressional deliberation. Again, their 
incorporation into S. 726 is without benefit of hearings on this feature and, in 
deed, Senate Report No. 83 on the bill makes no reference (other than stating 
that enforcement procedures under the bill would follow those of the Federal 
Trade Commission Act) to the fact that penalties are being added. Penalties 
so enacted originally should not be blindly carried over into the Clayton Act 

On this subject, the Attorney General's Committee had the following to say: 

“Moreover, we believe that the size of the potential penalties imposed by the 
amended section 5(1) is wholly disproportionate to the offenses involved. The 
prohibitions of section 5 of the Federal Trade Commission Act, directed against 
unfair and deceptive acts in commerce, make no distinction among businesses 
large or small. Nevertheless, small business enterprises have often been in 
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volved in cease and desist orders entered against violators of section 5. A 
$5,000 fine multiplied by each day of violation of a final order can readily mount 


" jnto totals ruinous to any but the most affluent offenders. 


This exorbitant ceiling seems clearly unneeded. Since 1938, there has been 
only one civil penalty proceeding to enforce an antitrust order and 80 suits to 
enforce other types of orders under the Federal Trade Commission Act. In 
9) percent of these cases, courts have entered judgments for less than $1,000 
on each count. In only one case did the judgment reach even the pre-1950 
$5,000 maximum. Accordingly, the present $5,000 per day ceiling should be 
repealed and the present $5,000 per violation ceiling retained” (Attorney Gen- 
eral’s report, p. 373). 

It recommended that while Clayton Act enforcement provisions should be 
eventually paralleled to Federal Trade Commission Act procedures, this should 
be done only when “the presently exorbitant Federal Trade Commission Act 
penalty provisions have been reduced.” 


Effect of Commission findings of fact 

Section 11 of the Clayton Act in its present form provides that findings of 
fact of the Federal Trade Commission or other commission or board shall be 
conclusive if based on “substantial evidence.” 

S. 726 would change the test of conclusiveness to any finding based on “evi- 
dence,” the word “substantial” being deleted. The Senate report makes no 
mention of the fact that the bill could affect established tests as to the status 
of a commission's findings on review. Indeed, that report incorrectly quotes 
a portion of the existing law as reading that findings of fact “if supported by 
testimony, shall be conclusive.””. Thus it may be that if, in passing the bill, 
any Members of the Senate focused on this aspect of the amendment, they 
thought they were requiring a higher standard of commission support for its 
orders, Whereas in fact the bill does the opposite and removes a vital safeguard 
igainst arbitrary commission action 

The “substantial evidence” doctrine is of the greatest importance. It has 
been fully interpreted by the courts and its importance vis-a-vis the administra- 
tive process has been often recognized. Congress itself incorporated the “sub- 
stantial evidence” test into the Administrative Procedure Act which was of 
course designed to bring an increased measure of due process and fairness 
to the administrative process. The House committee report on that act char- 
acterized the test as “exceedingly important” (H. Rept. No. 1980, 79th Cong. 
2d sess.; see also Congressional Record May 24, 1946). 

Yet, S. 726 purports to change the test by deleting the word “substantial”’— 
certainly, a backward step. 

It is true that the language of the bill would in this respect, too, follow that 
of the Federal Trade Commission Act and further that some lower courts have 
held that the word “substantial” must be read into the Federal Trade Commis- 
sion Act in any event. J. B. Lippincott Co. v. Federal Trade Commission (137 F. 
2d 490, 491 (3 Cir. 1942)) and authorities there cited; Gelb v. Federal Trade 
Commission (144 F. 2d 580, 582 (2 Cir. 1944)). But, such an interpretation has 
not been made definite by the Supreme Court and would be made more ques- 
tionable by congressional action on this bill. 

The test of many years, fully supported and adopted by Congress in the Admin- 
istrative Procedure Act after full consideration of this very issue, should not 
be inadvertently or lightly displaced. Nor should the word “substantial” be 
deleted on the dubious theory that the courts have read it in anyway and there- 
fore will continue to do so 

To summarize, the proposed legislation needs amendment to prevent at the 
minimum confusion in the applicable standards for judicial review and possible 
regression in fairness of the administrative process. Further, penalties should 
be tailored to realistic enforcement needs after hearings on this subject. 

The goal of simplifying and improving enforcement procedures does not war- 
rant adoption of a bill which unnecessarily ties in undesirable changes in the 
Law 

Respectfully submitted. 


The Cuatrman. There are some statements to go into the record. 
The first is entitled “Comments of the Federal Communications Com- 
mission,” a statement of the antitrust section of the American Bar 
Association, submitted by Richard K. Decker, chairman of the com- 
Inittee on practice and procedure, a statement of the United States 
Wholesale Grocers Association, Inc... Midland Cooperative Dairy, 
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Association, and National Independent Dairies Association. They | 


will be made a part of the record at this point. 
(The material referred to is as follows :) 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION 


The main objective of H.R. 432 and H.R. 2977 is to amend section 11 of the 
Clayton Act (38 Stat. 735, as amended, 15 U.S.C. 21) in order to provide for the 
more expeditious enforcement of cease-and-desist orders. This purpose would 
be accomplished by amending the present procedures of section 11 which relate 
to the manner in which any person against whom a cease-and-desist order has 
been issued may obtain appellate review of the legality of that order. As section 
11 presently reads, these procedures are set forth in general and relatively unde- 
tailed fashion. The legislation proposed here, however, would change this by 
setting forth definite, detailed, and specific procedures to be followed in obtaining 
judicial review of section 11 cease-and-desist orders. In addition, these bills set 
forth procedural safeguards to protect the interests of all parties concerned, and 
finally (unlike present sec. 11), provide for monetary penalties in the event there 
is failure or neglect to obey the order of a commission or board, once it has 
become final. 

The Commission’s experience and sense of expertise with respect to section 11 
of the Clayton Act are limited, and it would appear that whether or not this 
legislation should be enacted involves primarily a fundamental matter of legis 
lative policy for the judgment of Congress. However, it would seem from an ex 
amination of H.R. 432 and H.R. 2977 that the clarity and specificity with which 
the procedures therein are set out will probably aid materially in expediting the 
enforcement of section 11 cease-and-desist orders, to the extent that any present 
delays stem from the present generality of that section. 

Adopted : May 27, 1959. 


STATEMENT OF THE ANTITRUST SECTION OF THE AMERICAN BAR ASSOCIATION SUB 
MITTED BY RicHarpD K. DecKER, CHAIRMAN OF THE COMMITTEE ON PRACTICE AND 
PROCEDURE 


The house of delegates of the American Bar Association has, by resolution, 
expressed its disapproval of, and its opposition to, all proposals providing for 
automatic finalization of Federal Trade Commission cease and desist orders is 
sued under the Clayton Act and subjecting violators of such orders to heavy 
money penalties. This resolution authorized and directed the officers and coun 
cil of the section of antitrust law to urge such opposition and disapproval upon 
the proper committees of Congress in connection with any legislation embody 
ing such principles. 

Several bills are presently being considered by Subcommittee No. 5 of the 
House of Representatives Committee on the Judiciary which have as their pu 
pose the automatic finalization of Federal Trade Commission cease and desist 
orders under the Clayton Act and subjecting violators of such orders to heavy 
money penalties. Some of these bills are H. R. 2977 introduced by Mr. Celler 
and H.R. 432 introduced by Mr. Roosevelt, as well as S. 726 which was introduced 
by Senator Sparkman for himself and Senators Long, Bible, Proxmire, Kefauver, 
and O’Mahoney. S. 726 has been passed by the Senate where its passage was 
urged in Senate Report No. 83, 86th Congress, Ist session entitled “Making Clay 
ton Act Orders Final.” 

The American Bar Association believes that enactment of such legislation 
is undesirable and would seriously impair the rights of respondents in Federal! 
Trade Commission proceedings because of the hardships and inequities which 
would be imposed upon them as a result of the proposed legislation 

Presently, the violation of cease and desist orders issued by the Federal Trade 
Commission under the Clayton Act gives rise to judicial sanction only after thes 
have been embodied in a judicial enforcement decree. The theory of section 11 
of the Clayton Act, which the proposed bills would amend, is that if a respondent 
is willing to comply with an order of the Federal Trade Commission he should 
not be compelled to seek court review unless and until it develops that such 


review is necessary. The necessity for review might arise either because of a 


difference of opinion between the respondent and the Commission's compliance 
staff or because of some changed circumstances in the industry or in the pra 
tices of the respondent. 

On the other hand, if a respondent does not file a satisfactory report of com 
pliance within 60 days, the Commission can go in to court at once for a decree of 
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affirmance and enforcement, or, if the Commission has reason to feel a respond- 
ent is not complying with the order, it can and does hold hearings to determine 
compliance in advance of resort to the court. 

The present procedure insures that a reviewing court will be given (1) an 
adequate understanding of the purpose of the order, (2) the viewpoint of the 
Commission and the respondent, and (3) a clear understanding of what should 
be reasonably expected by way of compliance. 

The proposed legislation would amend section 11 of the Clayton Act by pat- 
terning it after the enforcement provisions of the Federal Trade Commission 
Act. As the members of this subcommittee know, Federal Trade Commission 
orders against “unfair methods of competition in commerce” under section 5 
of that act become final within 60 days automatically or, if taken up for review, 
upon judicial affirmance. Violation of a final order is punishable by civil pen- 
alties of up to $5,000 for each violation and “in the case of a violation through 
continuing failure or neglect to obey a final order of the Commission, each 
day of continuance of such failure or neglect shall be deemed a separate 
offense.” 

The principal argument asserted for automatic finalization of Clayton Act 
orders under section 11 is uniformity of enforcement procedure for Commission 
orders, whether issued under the Clayton Act or the Federal Trade Commission 
Act. The validity of this argument and the importance of uniformity is ques- 
tionable. The Senate report referred to above does not give any factual support 
to the argument in favor of the proposed legislation. That report refers to 
and quotes from the testimony and statements submitted by various adminis- 
trative agencies in support of the legislation. The strongest statement which the 
Senate report could glean from the favorable testimony of Judge Gwynn who 
testified on behalf of the Federal Trade Commission, is his conclusion that the 
act would be more effectively administered and would be of much greater value 
as a deterrent if amended as proposed by S. 726. This conclusion of Judge 
Gwynn is nowhere supported in the report, factually or argumentatively. 

The Senate report incorporates copies of statements from the Interstate Com- 
merce Commission, the Board of Governors of the Federal Reserve System, the 
Civil Aeronautics Board and the Federal Communications Commission. Each 
of these statements acknowledges that the particular agency has had no 
experience under section 11 of the Clayton Act and all of them support the pro- 
posed legislation upon the sole ground that in their opinion the proposed changes 
would expedite the enforcement of agency orders. On this basis each of those 
ugencies concludes that the legislation would appear to be desirable in the public 
interest 

The American Bar Association’s opposition to automatic finalization of Clay- 
ton Act orders issued by the Federal Trade Commission is based on two grounds. 
The first is the practice of the Federal Trade Commisison to issue cease and 
desist orders which simply but in very general language forbid a respondent 
from engaging in any discrimination in its pricing practices. The second basis 
for opposition is that violation of such cease and desist orders is subject to the 
unreasonably large penalty of $5,000 per day. 

Automatic finalization of such orders would have the effect of compelling a 
respondent to seek court review of a Robinson-Patman Act order in self-defense 
to avoid the risk of penalty for noncompliance. This is due to the uncertain- 
ties as to compliance arising from the language of the law compounded by the 
general character of cease and desist orders. Failure to file a petition for review 
would expose a respondent to a charge of violation in a proceeding in which 
the only question would be the question of violation, not the validity of the order. 
After an order issued under the Federal Trade Commission Act has become final 
the Federal Trade Commission opposes the efforts of respondents to inject an 
attack on the validity of the order into an enforcement action under the order. 

Under such circumstances, the risk of an erroneous interpretation of the 
meaning and application of the automatically final order to constantly changing 
business circumstances, would be so great as to impose upon every respondent 
the requirement of seeking court review, whether or not he was willing to com- 
ply. This, the American Bar Association believes to be fundamentally wrong. If 
a party is willing to comply he should not be compelled to seek court review 
unless and until his compliance is challenged 

In recent years the Commission has adopted the practice of culminating suc- 
cessful price discrimination proceedings with concise but vague cease and desist 
orders which simply forbid a respondent thenceforth to quote any differential 
prices in sales among competing purchasers, or even to noncompeting customers 
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for whom rival sellers vied. Such orders, if made final automatically, may 
deprive the respondent of certain rights and defenses provided for by the Robin- 
son-Patman Act but omitted from the order. Moreover, orders of this type have 
the effect of barring a respondent from future pricing in any manner that might 
transgress the Robinson-Patman Act without any relationship to the issues in the 
proceeding it Came out of. 

In the Senate report accompanying S. 726, the dissenting opinion by Justice 
Jackson in the Ruberoid case was quoted (Federal Trade Commission v. Ruberoid, 
348 U.S. 470 (1951)), to the effect that the Commission should be able to seek 
enforcement of the order by a cross-petition in a case where a respondent has 
petitioned for review in the court of appeals. Justice Jackson in dissent ex 
pressed the view that he saw no reason why, if the case was already before 
the court and the order was approved, the Commission should be required to 
establish one more violation before obedience to the order would be made 
mandatory. 

The language quoted by the Senate report appears on page 494 of the dis 
senting opinion. Immediately preceding the quotation used in the Senate report, 
Justice Jackson clearly and strongly expresses the position which the American 
Bar Association takes in opposition to this proposed legislation. If Justice 
Jackson’s views in this case are authority for one proposition they are also 
authority for another, especially in their present context. 

Justice Jackson stated on pages 492—494 as follows: 

“This proceeding should be remanded for a more definitive and circumscribed 
order. 

“Returning to this case, J cannot find that 10 years of litigation have served 
any useful purpose whatever. No doubt it is administratively convenient to 
blanket an industry under a comprehensive prohibition in bulk—an undiscrimi- 
nating prohibition of discrimination. But this not only fails to give the pre 
cision and concreteness of legal duties to the abstract policies of the act, it really 
promulgates an inaccurate partial paraphrase of its indeterminate generalitics. 
Instead of completing the legislation by an order which will clarify the peti 
tioner’s duty, it confounds confusion by literally ordering it to cease what the 
statute permits it to do. 

“This Court and the court below defer solution of the problems inherent in 
such an order, on the theory that if petitioner offends again there may be an 
enforcement order, and if it then offends again there may be a contempt pro 
ceeding and that will be time enough for the court to decide what the order 
against the background of the act really means. While I think this less than 
justice, I am not greatly concerned about what the court's decision does to this 
individual petitioner, for whom I foresee no danger more serious than endless 
litigation. But I am concerned about what it does to administrative law. 

“To leave definition of the duties created by an order to a contempt proceeding 
is for the courts to end where they should begin. Injunctions are issued to be 
obeyed, even when justification to issue them may be debatable. United States vy 
United Mine Workers, 330 U.S. 258, 289 et seq., 307. But in this case issues that 
seem far from frivolous as to what is forbidden are reserved for determination 
when punishment for disobedience is sought. The Court holds that some modi 
fications are ‘implicit’ in this order. Why should they not be made explicit? 
Why approve an order whose literal terms we know go beyond the authorization, 
on the theory that its excesses may be retracted if ever it needs enforcement? 
Why invite judicial indulgence toward violation by failure to be specific, positive, 
and concrete? 

“It does not impress me as lawyerly practice to leave to a contempt proceeding 
the clarification of the reciprocal effects of this act and order, and deterimina- 
tion of the effect of statutory provisos which are then to be read into the order 
The courts cannot and should not assume that function, It is, by our own 
doctrine, a legislative or ‘quasi-legislative’ function, and the courts cannot tak 
over the discretionary functions of the Commission which should enter into its 
determinations, Plainly this order is not in shape to enforce and does not be 
come so by the court's affirmance. 

“This proceeding should be remanded to the Commission with directions to 
make its order specific and concrete, to specify the types of discount which are 
forbidden, and reserve to petitioner the rights which the statute allows it, unless 
they are deemed lost, forfeited, or impaired by the violations, in which case 
any limitation should be set forth. The Commission, should, in short, in the light 
of its own policy and the record, translate this act into a ‘set of guiding yara- 
sticks,’ admittedly now lacking. If that cannot be done, there should be no judi- 
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cial approval for an order to cease and desist from we dowt know what.” 
{Emphasis supplied. ] 

Mr. Justice Black concurred in the judgment and opinion of the court in the 
Ruberoid case with the exception that in his view the Commission’s order should 
expressly except from its prohibitions differentials which merely make allow- 
ances for differences in the cost of manufacture, sale, or delivery or which are 
made in good faith to meet an equally low price of a competitor. In other 
words, Justice Black believed the order should expressly preserve to the re 
spondent the defenses provided by the act. 

Under the proposed procedure of automatic finalization of such orders the 
failure of a respondent to petition for a review of an order would preclude the 
respondent from attacking or questioning the validity of the order entered by the 
Commission upon a subsequent enforcement proceeding. Consequently, even 
though the court under the theory of the Ruberoid case may consider certain 
things implicit in an order, the failure of the Commission to make those things 
explicit in a particular order may result in a respondent being deprived of its 
privileges unless a review is sought 

The views of the American Bar Association of the function which the Federal 
Trade Commission should perform by drafting specific orders and the dangers to 
respondents of automatic finalization through closing off review of the validity 
of such orders are expressed by the majority opinion in l'ederal Trade Commission 
vy. Morton Salt Co. (334 U.S. 37, 54 (1947)) where the court stated: 

“One of the reasons for entrusting enforcement of this act primarily to the 
Commission, a body of experts, was to authorize it to hear evidence as to given 
differential practices and to make findings concerning possible injury to competi- 
tion. Such findings are to form the basis for cease-and-desist orders definitely 
restraining the particular discriminatory practices which may tend to injure 
competition without justification. The effective administration of the act, inso 
far as the act entrusts administration to the Commission, would be greatly 
impaired if, without compelling reasons not here present, the Commission’s 
cease-and-desist orders did no more than shift to the courts in subsequent con- 
tempt proceedings for their violation the very fact questions of injury to competi- 
tion, etc., which the act requires the Commission to determine as the basis for its 
order, The enforcement responsibility of the courts once a Commission order 
has become final either by lapse of time or by court approval, 15 U.S.C. sees. 21, 
45 is to adjudicate questions concerning the order’s violation, not questions of 
fact which support that valid order.” [Emphasis supplied. ] 

Protagonists for the Federal Trade Commission can cite cases which support 
the issuance by the Commission in specific cases of very broad orders. Among 
these cases are the Morton Salt case referred to above, and the Ruberoid case, 
supra. It should be pointed out that, as a preface to approval of the principle 
that the Federal Trade Commission should not be restricted to prohibing only 
those specific practices utilized in the past, the Supreme Court in the Ruberoid 
case said, at page 473 of the majority opinion: 

“Orders of the Federal Trade Commission are not intended to impose criminal 
punishment or exact compensatory damages for past acts, but to prevent Ulegal 
practices in the future. [Emphasis supplied. ] 

Following the approval of closing “all roads to the prohibited goal,” the 
Supreme Court said, at page 473: 

“Congress placed the primary responsibility for fashioning such orders upon 
the Commission, and Congress expected the Commission to exercise a special 
competence in formulating remedies to deal with problems in the general sphere 
of competitive practices. Therefore we have said that ‘the courts will not inter- 
fere except where the remedy selected has no reasonable relation to the unlawful 
practices found to exist,’ Id., at 613." [Emphasis supplied.] 

It is the court’s function only to overturn those administrative orders which 
are unreasonable and are not supported by findings of the Commission. None 
of these cases carry the implication that the court frown on administrative 
remedies more specifically drawn. Legislation which would automatically final- 
ize such Clayton Act orders would not only endorse the policy of the Commission 
in issuing such vague and general orders but it would remove the question of 
the validity of such orders from review by the courts except in those instances 
where the respondent petitioned for review of the order before the order became 
final. It would deny to those respondents the right to review of the validity of 
such orders should they desire at the outset to embark upon a course of action 
believed to comply with the order issued by the Commission only to find at some 
subsequent date, beyond the 60-day period, that its understanding of the order 
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did not conform to the views of the compliance personnel of the Commission, 
Such a procedure imposes a heavy and unreasonable burden upon respondents in 
view of the practice of the Commission to issue such broad orders. 

The application of a penalty of $5,000 per day for violation of Clayton Act 
orders is an unwarranted extension of a penalty provision which was placed in 
the statutes in 1950 without notice or hearing to the affected public and without 
benefit of serious congressional deliberation. The penalty increases imposed at 
that time were injected on the floor of the Senate when certain legislation deal- 
ing principally with oleomargarine was being considered. The House managers 
readily accepted this provision in conference although it would appear that the 
conference committee gave very little, if any, discussion to this provision (96 
Congressional Record 2975, 2980-2981, 3022-3024, and 3027 (1950); see also 
S. Rept. 309, 81st Cong., 2d sess.; H. Rept. 277, Sist Cong., 2d sess., and Con- 
ference Rept. No. 1731, 8ist Cong., 2d sess.). Extension of such a harsh penalty 
to the “indeterminate generalities” of the Robinson-Patman Act should not be 
done without a substantial showing of real need. 

There have been many objections raised to the size of the penalties available 
for violation of section 5 of the Federal Trade Commission Act. These same ob- 
jections are applicable to the proposals to impose such a fine for violation of 
orders under the Clayton Act. Proceedings by the Commission under the Robin- 
son-Patman Act have not made any distinction between small or large businesses 
and consequently, small business enterprises have often been involved in cease- 
and-desist orders entered against violators of the Robinson-Patman Act. As one 
can readily see a $5,000 fine multiplied by each day of the violation runs into a 
total ruinous to any but the most affluent offenders. 

Moreover, experience under the Federal Trade Commission Act would indicate 
that a $5,000 per day ceiling is unnecessary and as a matter of fact the ex- 
orbitant $5,000 ceiling has not been utilized in those proceedings. In the 
majority of cases brought to enforce such orders the judgments that have been 
entered by the courts have been for much less than $1,000 on each count. We 
believe, therefore, that there has been no showing made of any need for a penalty 
provision as onerous as that provided for in the proposed legislation. 

For the foregoing reasons, the American Bar Association expresses its dis- 
approval and opposition to the proposed legislation for automatic finalization of 
Clayton Act orders and the imposition of a $5,000 per day fine for violation of 
such orders. It is our view that any such proposal should wait at least until the 
Commission is required to make such orders specific and we urge that the penalty 
presently imposed should be reduced to a reasonable level consonant with the 
seriousness and character of the violation. 


UNITED STATES WHOLESALE GROCERS’ ASSOCTATION, INC., 
Washington, D.C., May 20, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
House Judiciary Committee, Washington, D.C, 

DEAR CHAIRMAN CELLER: We would very much appreciate your including in the 
record of your hearings on S. 726, which we now understand are scheduled for 
May 27-28, concerning Federal Trade Commission orders, the following policy 
resolution which was adopted by our convention at Bal Harbour, Fla., on April 
21, 1959: 

“We favor legislation to make Federal Trade Commission cease-and-desist or- 
ders under the Clayton and Robinson-Patman Acts become effective in the ab- 
sence of court appeal by defendants, instead of requiring the Commission, as 
now, to show second violations, get a court order, and then show third violations 
before penalties apply.” 

Sincerely, 


Harotp ©. Smirn, Jr., 
Rrecutive Vice President 
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MIDLAND COOPERATIVE DAIRY ASSOCIATION, 
Syracuse, N.Y., May 26, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Judiicary Committee 
House Office Building, Washington, D.C. 

DEAR CONGRESSMAN CELLER: We understand that bill 8S. 726 recently passed the 
Senate and is now in the Judiciary Committee of the House of which you are 
a member. We are anxious to haye this bill promptly and favorably voted out 
of your committee. 

Passage of this bill is essential for the protection of small businesses, or in a 
very short time there will be none. Large and monopolistic companies have 
already eliminated many small businesses. Small companies are an important 
phase in the economy and are entitled to the protection given under bill S. 726. 

We are better acquainted with the dairy industry than any other. We feel 
that a few figures would be most revealing. In 1947 there were 3,766 independ- 
ent ice cream plants in the Nation. In 1955 that number had dropped to 1,672 
and it is estimated that there remain today about 1,300. 

We are informed that there were 17,003 independent dairy processors and dis- 
tributors in the Nation in 1952 but in 1958 there remained only 9,225. The above 
makes it clear that small business must have the laws protecting it strengthened 
immediately. The enforcement division under these laws should be amply 
staffed so that violations can be promptly stopped. 

We most earnestly request your suport of bill S. 726. 

Respectfully yours, 
WALTER PAGE. 


NATIONAL INDEPENDENT DAIRIES ASSOCIATION, 
Washington, D.C., May 27, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Subcommittee on Antitrust of the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHAIRMAN: The membershiy of the National Independent 
Dairies Association is composed of about 400 small- and medium-sized independent 
dairymen who are located in about 38 States of our Nation and Hawaii. Some 
of these members are engaged in the manufacture and sale of cream, some 
in the processing and sale of milk and the maufacture and sale of ice cream, 
and the remainder process and sell milk. This organization has been in exist- 
ence for about 2 years. It came into being as a result of the plight of the small 
dairymen who were being seriously injured and forced out of business by unfair 
trade practices with which they could not cope, such as unlawful price discrimi- 
nation. 

A resolution passed by this association is as follows : 

“We believe that orders to cease and desist issued by the Federal Trade Com- 
mission under the provisions of the Clayton Act should become final after the 
issuance thereof by the Commission if no appeal is taken therefrom.” 

We strongly urge the passage of such legisiation. 

We recall that the Federal Trade Commission Act was so amended by the 
Wheeler-Lea Act, and we cannot think of any valid reason why the Clayton Act 
should not be likewise amended. Sound reasoning dictates that it should be so 
amended. 

Under the present provisions of the Clayton Act, after the FTC has issued 
an order to cease and desist and no appeal by respondent has been taken there- 
from, in case of a violation of that order the FTC must go to the expense of 
proving such a violation and appeal the case to a U.S. court of appeals. If that 
court affirms the order and issues its decree of enforcement and the order is 
subsequently violated, it is necessary for the FTC to again go to the expense of 
proving a violation of the decree before any sanctions may be taken against the 
respondent. 

To follow the present procedure means taking three bites at the same per- 
simmon. Such procedure is impractical, unreasonable, contrary to the public 
interest, and wasteful of the meager appropriations of the FTC. 
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Without this proposed amendment to the Clayton Act the enforcement thereof 
by the FTC is seriously weakened. Therefore, we deem such an amendment to 
be of vital importance. 

We note in S. 726, which has already passed the Senate, the sentence begin- 
ning on page 2, line 22, thereof the following language: 

“The findings of the Commission or Board as to the facts, if supported by the 
evidence, shall be conclusive.” 

We feel that the word “substantial” should be inserted immediately prior to 
the word “evidence.” That is for the reason that there has been built up over 
the past many years a large body of decisional law concerning the meaning of 
the word “substantial.” By so inserting the word “substantial” the intent of 
Congress would be made crystal clear. 

The word “substantial” should aiso be inserted immediately prior to the word 
“evidence” on line 14, page 3, of the same bill. 

In the dairy industry there is widespread violation of section 2(a) of the 
Clayton Act. And unless those violations are brought to a halt the entire indus- 
try will be completely monopolized in the hands of only a few giant corporations 
within a relatively short period of time. In support of that statement, we wish 
to point out that in 1947 there were 3,766 independent ice cream manufacturers 
in the Nation. Today we estimate that of that number only about 1,300 are 
still in business. We find the same trend with regard to processors and dis- 
tributors of fluid milk. 

We feel that this proposed legislation would make a great contribution to the 
preservation of free and competitive enterprise in the dairy industry. 

As a former trial attorney and secretary and executive director of the FTC, 
I can fully appreciate the immediate necessity for the proposed legislation. The 
savings it would effect would enable the FTC more effectively to perform its 
mission in the public interest. 

Very truly yours, 
D. C. DANIEL, 
Executive Vice President and General Counsel. 


(Subsequently, the National Association of Manufacturers sub- 
mitted the following statement :) 


STATEMENT OF THE LAW DEPARTMENT, NATIONAL ASSOCIATION OF MANUFACTURERS 


This statement is submitted on behalf of the National Association of Mannu- 
facturers with reference to H.R. 2977, a bill to amend section 11 of the Clayton 
Act to provide for the more expeditious enforcement of cease-and-desist orders 
issued thereunder. A companion measure, S. 726, is also before your committee, 
having passed the Senate on March 18, 1959. 

This association, a voluntary membership corporation, is made up of some 
20,000 manufacturing companies of all types and sizes. More than 80 percent 
of the members of this association fall within the commonly accepted definition 
of small business concerns. It is upon these thousands of small and medium 
sized concerns that the effects of this bill would be the most onerous. Accord- 
ingly, we have a very real interest in H.R. 2977 and its effect npon sellers 

The National Association of Manufacturers has long been on record as strongly 
endorsing legislation which would promote effective competition as well as 
favoring fair and effective enforcement of our antitrust laws against monopoli- 
zation and restraints of trade. 

The proposal contained in the bill now before your committee would invest 
broad-gage cease-and-desist orders with a mantle of finality. This would place 
a seller in the unenviable position of either following a rigid, inflexible pricing 
system, or risking exorbitant penalties, without recourse to the courts, when- 
ever he differentiates in price in a manner which he in good faith believes to be 
permitted by the law. 

This bill would provide that cease-and-desist orders issued by the Federal 
Trade Commission under the Clayton Act, as amended by the Robinson-Patman 
Act, would become final 60 days after the date of service of the order, unless the 
respondent files a petition for review within that time. Disobedience of any 
order becoming final, either by failure of the respondent to file a petition for 
review or by affirmance of the court, would be punished by a civil penalty of 
up to $5,000 for each violation, and each day of disobedience would be deemed 
a separate violation. 
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The title of the bill states that its purpose is to provide for the “more expedi- 
tious enforcement of cease-and-desist orders.” In my opinion, the enactment of 
this bill would have precisely the opposite effect. 

Under present law, Federal Trade Commission Clayton Act orders, even 
though not wholly acceptable to a respondent, nevertheless permit many re- 
spondents to make a bona fide effort to comply by relatively minor adjustments 
in business methods. While the respondent may still be convinced of his in- 
nocence, he may be willing to make adjustments in order to avoid further litiga- 
tion. In the present situation, if the respondent’s Judgment as to proper com- 
pliance proves wrong in the eyes of the Trade Commission, the respondent may 
still have his day in court to attempt to show that the cease-and-desist order 
was initially invalid, or that his compliance is in conformity with the order. 

Under this bill, no respondent could afford to risk voluntary compliance with 
an order, except possibly in the simplest cases. If he attempted compliance and 
guessed wrong, his position would, indeed, be serious, for in the meantime the 
order would have become final, and the respondent would be faced with ruinous 
civil penalties and with no opportunity for judicial review of the order. 

A respondent's position is perplexing and difficult under present practice in 
light of the increasing tendency of the Federal Trade Commission to issue orders 
of broad scope, not confined to the precise violation charged. The enactment of 
this bill would compound these difficulties and place respondents in an almost 
impossible situation. Some Trade Commission orders are so broad in scope as to 
be, in effect, nothing more than an admonition to cease violating the law. 

The order involved in FTC vy. Ruberoid Co. (343 U.S. 470 (1952) ), for example, 
ordered the respondent to cease discriminating in price by selling “products of 
like grade and quality to any purchaser at prices lower than those granted other 
purchasers who in fact compete with the favored customer,” almost the exact 
wording of the law. The order did not specify the type or method of discrimina- 
tion involved, and made no allowance even for price differentials permitted under 
the law. 

While the Supreme Court, in the particular factual context of the Ruberoid 
case, sanctioned a flat prohibition against all price differentials as a permissible 
exercise of broad Commission discretion, it is obvious that in the face of a cease- 
and-desist order of that scope, no respondent could allow it to become final by 
default. After the date of finality, any price discrimination might subject the 
respondent to civil penalties of a magnitude which would bankrupt most small 
businesses within a matter of days. By the terms of the order, an entirely new 
situation, wholly unrelated to the charge which prompted the order, would 
nevertheless be covered by it. Having once been found guilty of a price discrimi- 
nation, the respondent is thus guilty in advance for any future discrimination and 
deprived of his opportunity for judicial review in a new situation. 

It has been argued that if a respondent objects to a Commission order, he 
should appeal to a court within a reasonable time, and not be allowed to sit 
back, possibly for years, and then contest the order. With this there could be 
no disagreement if cease-and-desist orders were so drawn that a respondent 
could, with some degree of safety and certainty, judge from its wording whether 
it is or might be objectionable. Under the present practice of issuing broad- 
gage orders, a respondent cannot make such a determination. If this bill 
were enacted, respondents would be forced, in self-defense, to appeal practically 
every order, on the chance that it might be objectionable or that his attempts to 
comply might be found by the Commission to be objectionable, possibly years later 
when he would have no opportunity to contest the order. 

This, coupled with the possibility of civil penalties of $5,000 a day, would 
inevitably result, not in expeditious enforcement of cease-and-desist orders, 
but in the filing of a petition for review of virtually every order issued under 
the Clayton Act. Under these conditions it cannot be said that there is no 
relevancy between the breadth of the orders issued and the finality of such 
orders. 

Some proponents of the bill urge its adoption, not, apparently, to expedite 
enforcement of orders, but to expedite punishment of violators. It would be an 
unfortunate departure from the original aims and purposes of the Clayton Act 
to lose sight of the fact that it is not and was never intended to be a criminal 
statute. As the Supreme Court said in FTC vy. Ruberoid Co., ibid., 473: “* * * 
Orders of the Federal Trade Commission are not intended to impose criminal 
punishment or exact compensatory damages for past acts, but to prevent illegal 
practices in the future * * *.” 
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A seller may easily violate the act, or a cease-and-desist order which simply 
paraphrases the law, without any guilty knowledge or intent. But neither 
violation of the act nor of the order calls for criminal sanction. The exorbitant 
penalties which would be provided by this bill are so severe as to amount to 
criminal punishment, and may be imposed for the innocent violation of an 
administrative order so vague that not even the courts, much less a respondent, 
can determine with any degree of certainty what is intended to be proscribed. 

The report of the Senate Judiciary Committee accompanying S$. 726, quotes 
from Justice Jackson’s dissent in the Ruberoid case as follows: 

“T see no real sense, when the case is already before the Court and is approved, 
in requiring one more violation before its obedience will be made manda 
tory on pain of contempt (3438 U.S. 470, 494).” 

The report does not point out, however, that Justice Jackson wrote several 
pages concerning the vague and general wording of the cease and desist order in 
this case, and the failure of the Federal Trade Commission to “fill in the blank 
spaces” in the Clayton Act and to issue definitive orders. He referred to the 
issuance of broad and general orders as a “comprehensive prohibition in bulk 
an indiscriminate prohibition of discrimination’, and foresaw “endless litiga 
tion for the respondent (ibid., 492). 

To place the passage quoted in the Senate report in its proper context, there 
is quoted below the full text of the last two paragraphs of Justice Jackson's dis 
sent, which includes the sentence quoted in the Senate report: 

“This proceeding should be remanded to the Commission with directions to 
make its order specific and concrete, to specify the types of discount which are 
forbidden and reserve to petitioner the rights which the statute allows it, 
unless they are deemed lost, forfeited, or impaired by the violations, in which 
ease any limitation should be set forth. The Commission should, in short, in the 
light of its own policy and the record, translate this act into a ‘set of guiding 
yardstick,’ admittedly now lacking. If that cannot be done, there should be no 
judicial approval for an order to cease and desist from we don't know what 

“If that were done, I should be inclined to accept the Government's argument 
that, along with aflirmance, enforcement may be ordered. I see no real sense, 
when the case is already before the Court and is approved, in requiring one 
more violation before its obedience will be made mandatory on pain of contempt 
But, as this order stands, I am not surprised that enforcement should be left to 
some later generation of judges.” 

When read in context with the entire dissenting opinion, it is obvious that 
Justice Jackson was not even endorsing judicial approval of orders of broad 
scope, much less can his words be construed as supporting an automatic final 
ization of such orders. 

The Attorney General's National Committee To Study the Antitrust Laws took 
critical note of the Federal Trade Commission's practice of issuing “cease and 
desist orders which simply forbade a respondent henceforth to quote any differ 
ential prices in sales among competing purchasers, or even to noncompeting 
customers for whom rival sellers vied.” This practice, the Committee stated, 
results in “confounding rather than clarifving the respondent's legal duties” 
and “inherently frustrates reasonable attempts in good faith to comply.” The 
Committee felt that Commission orders indiscriminately proscribing all differ 
entials impede desirable flexibility in pricing. It said that a respondent “con 
fronted with an inscrutable order of indefinite scope” might well forgo any 
differential price reductions rather than risk litigation. 

These observations were made with reference to present law. It takes little 
imagination to comprehend the untenable position in which a seller would find 
himself if the present situation were further confused by the enactment of 
H.R. 2977. 

While the Attorney General's Committee recommended the eventnal amend 
ment of Clayton Act enforcement procedures along the lines proposed bv this 
bill, it made it clear that snch should not be done until the “exorbitant Federal 
Trade Commission Act penalty provisions have been reduced and the Commis 
sion makes more specific its orders * * *,” 

In conclusion, it appears obvious to us, that if the proposed bill is enacted. 
it will eventually insure challenge of virtually every Clayton Act order, even 
those heretofore accepted without protest. Thus, far from providing automatic 
finality to and expeditious enforcement of Trade Commission orders, the result 
will be to foment endless litigation as respondents are forced to preserve their 
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rights of judicial review of orders “to cease and desist from we don’t know what” 
(ibid). 
We strongly urge that H.R. 2977 not be favorably reported by your committee. 


The CuairMan. The record will be kept open for a short period for 
anyone who cares to submit additional material. 
(Subsequently the following statements were received :) 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL Foop BROKERS ASSOCI- 
ATION, WASHINGTON, D.C. 


I want to thank you, Mr. Chairman and members of your committee, for 
this opportunity to present our views on the important measures before you. 
I particularly want to congratulate Chairman Celler on being the author of the 
House bill which is a companion measure to S. 726 which was passed by the 
Senate. These bills are very important to our antitrust law enforcement, and 
I urge your favorable action on them. 

Before I proceed with a discussion of the bills, I would like to point out that 
the members of the National Food Brokers Association are sales agents in the 
food industry. They are located in every market area in the Nation. As 
local businessmen, they represent the majority of the food and grocery proces- 
sors, selling to all wholesale buyers, both chain and independent. Their retail 
men do retail merchandising work in stores throughout the Nation. 

In this important position in the food industry, food brokers have the oppor- 
tunity, perhaps better than any others, to see the effects of price discrimina- 
tions on all levels in the food industry. Recognizing the value of our antitrust 
laws and seeing the need for them, our members strongly feel that these laws 
likewise require adequate and prompt enforcement. 

As you may know, price discriminations and unfair business practices con- 
tinue to spread in the food industry. Unless Government agencies such as the 
Federal Trade Commission are able to take bold action to stop such law viola- 
tions, the condition in the food industry will continue to get much worse. 

One of the ways which the Commission can reduce such violations is if it 
has the power, such as would be granted under these bills, to give legal force 
and effect to its cease-and-desist orders. At this time, I do not propose to go 
into some of the other legal measures which are needed to stop certain loop- 
holes in the antitrust laws. 

As you know, under the present Clayton Act, cease-and-desist orders issued 
by the Federal Trade Commission have no legal force and effect. Persons 
against whom the orders are issued can violate the law three times before any 
fine can be imposed. As you could see, discriminations and unfair business 
practices thus can be engaged in without fear of punishment. The worst 
the offender could look for is a caution not to violate the law. Even after 
such caution in the form of a cease-and-desist order, the violator can safely 
continue its illegal practices, secure in the knowledge that further steps are 
necessary on the part of the Government before any punitive action can be 
taken. 

This is not a sound procedure. This is no way to encourage respect for our 
antitrust laws and compliance with them. Under the bills in question, cease 
and-desist orders by the Federal Trade Commission would become final after the 
time for appeal has expired. It would have a most salutory effect if, as is called 
for under these bills, violation of the cease-and-desist order at that stage could 
result in a fine without the need for further proof of violation. Passage of these 
bills would go much further than merely punishing violators of the antitrust 
laws. By speeding up enforcement of cease-and-desist orders, it would have the 
further effect of discouraging violations of these laws. 

We know that we do not need to emphasize to this committee the importance 
of our antitrust laws to our way of life. All of you recognize that one of the 
strongest bulwarks of our economic system is a vigorous and free enterprise 
which is made possible in large measure by our antitrust laws. 

As I have mentioned earlier, the growing trend toward price discriminations 
and unfair business practices in the food industry is a cause for great alarm on 
the part of all of us, It is a menace which must be attacked in every way 
possible. Passage of these bills, 8S. 726 and H.R. 2977, would act as a strong 
deterrent to the spread of this evil. We know that you gentlemen will act 
promptly in providing the public with the protection it needs in regard to 
prompt enforcement of our antitrust laws. 
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ASSOCIATED RETAIL BAKERS OF AMERICA, 
Washington, D.C., June 8, 1959, 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, 
House Judiciary Committee, 
Washington, D.C. 

DearR Mr. CHAIRMAN: We respectfully submit for the record of your hearings 
on enforcement of Federal Trade Commission cease-and-desist orders the follow- 
ing declaration of policy which was adopted at the annual convention of the 
Associated Retail Bakers of America on April 15, 1959. 


“EFFECTIVE ANTITRUST ENFORCEMENT 


“We favor legislation to make Federal Trade Commission cease-and-desist 
orders under the Clayton and Robinson-Patman Acts become effective in the 
absence of court appeal by defendants, instead of requiring the Commission, as 
now, to show second violations, get a court order and then show third violations 
before penalties apply.” 

It will be appreciated if you will include this letter in the record. 

Respectfully submitted. 

Wm. A. QUINLAN, 


General Counsel and Washington Representative, 


JUNE 10, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR MR, CHAIRMAN. This is in response to your request for the views of the 
Department of Justice concerning H.R. 2977, H.R. 482, H.R. 6049, and S. 726, 
bills to amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease-and-desist orders issued thereunder, and for other purposes, 

Section 11 of the Clayton Act, as amended (15 U.S.C. 21) provides for the 
enforcement of certain cease-and-desist orders of the Interstate Commerce 
Commission, Federal Trade Commission and certain other commissions and 
boards. These bills would amend the section so as to provide that such cease-and- 
desist orders shall become final (1) upon the expiration of the time limitation 
established as the time allowed for filing a petition for review, if the petition is 
not filed within such time, (2) upon the expiration of the time allowed 
for filing a petition for certiorari, if such petition is not filed when the 
order has been affirmed or the petition for review dismissed by the court 
of appeals, (3) upon the denial of a _ petition for certiorari when duly 
filed, or (4) upon the expiration of 30 days from the date of issuance of a mandate 
of the Supreme Court, if such Court directs that the order of the commission or 
the board be affirmed or the petition for review be dismissed. The proposed legis- 
lation sets forth the procedure to be followed in the event that the o-der is 
modified or set aside by the court of appeals or the Supreme Court, or in the event 
that the order is remanded for a rehearing. Any person violating a final order 
would forfeit a civil penalty of not more than $5,000 for each violation, and each 
separate violation would be a separate offense, except in the case of a violation 
through continuing failure or neglect to obey a final order, in which case each day 
of continuance of such failure or neglect would be deemed a separate offense. 

The amendments proposed in these bills are substantially similar to sections 
5(c)(1) of the Federal Trade Commission Act (15 U.S.C. 45(¢) (1) ). 

This Department has repeatedly taken the position that Commission or Board 
orders issued under the Clayton Act should have finality similar to orders issued 
under the Federal Trade Commission Act. Robert A. Bicks, Acting Assistant 
Attorney General, Antitrust Division, testified on May 7, 1958, before the Senate 
subcommittee in its hearings on S. 721 (85th Cong.), that the Department favored 
enactment of the proposed legislation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, LAWRENCE EF. WALSH, 
Deputy Attorney General. 


The CHatrman. There being no other witnesses to appear before the 
committee this morning, the hearing is now adjourned. 
Thank you. 
(Whereupon, at 11 a.m., the hearing in the above-entitled matter 
adjourned. ) 
x 





